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LECTUKE I. 



THE VALUE AND PEACE OF ROMAN LAW IN THE 

TECHNICAL CURRICULUM. 

There have been many national systems of law which have grown and declined 
with the nations that produced them, never extending beyond. But there have been only 
three world legal systems,^ i.e., those which have been adopted by other than the 
originating nations and countries. In order of time these are (I) the Roman, (II) the 
Mohammedan and (III) the Anglo-American. Of these the first is not only the oldest.; 
it is also to a considerable extent a source of the others as well as of some which cannot 
be called world systems. 

II 

The Arabian conquerors who succeeded in spreading the law as well as the faith 
of Islam over a large portion of the globe came in contact with the Roman law of the 
eastern empire and were compelled to borrow from it because their own system was too 
crude and primitive to meet the new conditions which their conquests produced. The 
amount of i-eal Roman law which has found its way into the Muslim system is rather 
surprising to those who have not specially investigated the subject, 

" What the Mohammedan conquerors insisted upon in all cases," 
observes Amos,- "was either tribute or conversion, and both the one and the 
other meant plenary and ostentations submission. But it meant no more. 
There were no attempts to organize ?ind administer the conquered countries 
like those of the Romans and English in respect of their successively annexed 
dominions. It will shortly be seen that the Koran only professed to legislate 
broadly on a few characteristic practices and institutions interesting to the 
natives of Arabia. There was neither in the Koran nor elsewhere, during the 
first few caliphates, any attempt to interfere with the complex details of civil 
life in the richly civilized comhuniities brought under Arab sway. There were 
neither the leisure for this, nor the requisite intellectual capacity, nor the Sort 
of men needed for the task. 

J See Bryce, The Roman and the British E^nipires, (1914), 79.. 

^ Roman Civil Law (1883), 408-9, 415. 

"It is a mistake to call the Koran either the theological compendium or the corpus legis 
of Islam. It is neither the one nor the other. Those who turn over the pages of the Hedaya, 
or Khalil's 'Code Musalman'of which M. Seignette has recently published a T'rench transla- 
tion in Algiers, will easily see how little help the Koran is to the Mohammedan legist and how 
few of Khalil's two thousand clauses can be traced to the supposed Book of the Law **«!(; 
is not a code of law, nor yet a theological system ; but it is fomething better than these. It is 
the broken utterance of a human heart wholly incapable of disguise ; and the heart was that 
of a man who has influenced the world as only One other has ever moved it." Lane- Poole, 
Studies in a Mosque, (2nd. cd. 1893) 167, 168, 

Digitized by Microsoft® 



— 4 — 

It was only when in Bagdad, in the cities of Spain, and in Cairo, there 
was repose and opportunity for study and reflection, that medicine, mathematics, 
logic, and the fine arts, were studied and made to flit-with a meteoric radiance 
across the midnight of Western thought. If Aristotle supplied the Arabians with 
their logic, it was Basil, Leo and their Greek commentators who supplied 
them with their law. The question only was how to weave these Greek and 
Roman ideas, which were at the root of the national habits, were the basis of a 
long established system of academic learning, and were expressed in treatises of 
the highest and widest celebrity, into the language of the Koran, and to amal- 
gamate the institutions familiar to the Greek world with those which had become 
characteristic of the Mohammedan rule. 

This task has been achieved not witliout success, and the result is a system 
which, if not quite homogeneous, is yet practically uniform for all Mohammedan 
populations in the Svorld. * * * 

Out of these sources of Moliammedan law it has been seen how much 
and how little the Koran contributes expressly. It has also been seen (excluding 
from consideration the direct pontifical legislation of the Ottoman Sultans) how 
complex and exact a structure of law has been erected on the original found- 
ations and yet that tradition and learned treatises or opinions have been the only 
recognized instruments of legal reform. When it is found, then, that it was in 
countries in which schools of Roman law, text books of Roman law, Roman law 
courts, and magistrates and officials imbued with Roman law from their early 
college days existed, that all this elaborate system of rules and ideas grew up, — 
reproducing, with a curious mixture of sameness and variation, the essential 
principles of the latest phase of Roman . law, — the conclusion is irresistible that 
the system is nothing else than Roman law itself very slightly transformed. 
Indeed, if, as Emanuel Deutsch said and seemed to establish, the Mohammedan 
religion is nothing but Hebraism adapted to an Arabian soil, it seems also true 
that Mohammedan law is nothing but the Roman law of the Eastern Empire 
adapted to tlie political conditions of the Arab dominions." 

Ill 

The relation of the Roman Law to the third of these world systems is a subject 
which will be treated in detail later on. Suffice it here to say that those who have given 
most study to the question are substantially agreed that the Anglo-American law is- 
profoundly indebted to the Roman. 

Even, however, if its contributions thereto were less extensive than they are the 
Roman Law would still claim our attention as the mother of other legal systems which 
have profoundly influenced the civilized world. For no one denies to the modern Civil 
Law lineal descent from the Roman, and the former governs most of continental Europe, ^ 

3. "A written jurisprufleiice, identical through five-sisths of its tenor, regulates at the present 
moment a community monarchical, and in soma parts deeply feudalized, like Austria, and a 
community dependent for its existence on commerce like Holland — a society so near the 
pinnacle of civilization as France, and one as primitive and as little cultivated as that of Sicilv 
and Southern Italy." ^I^^'n^.J^J^I^^T-n^ip^l^l^SO. 
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all of the western hemisphere south of the Rio Grande and the Mexican gulf coast line, 
considerable portions- of Asia and Africa and* even parts of Anglo-American territory — ■ 
that stronghold of the Common L,aw. 

The Canon Law — that other daughter of the Roman— was once the commou 
heritage of all Christian countries. Notwithstanding the shock of the Reformation it stiM 
survives in England, as regards the affairs of the established Church, while but recently 
(1908) the Canon Law was extended to full operation over the Roman Church ia 
America. Generally in Catholic countries it supplies the rules for important subjects, 
like matrimonial causes, which are elsewhere dealt with by the civil courts and Chief 
Justice White has pointed out, ■• how many " fundamental and humane maxims " of the 
Roman law have been "preserved for mankind by the canon law." 

IV 

Still another system claims, if not direct descent, at least close relationship wita 
the Roman. Austin long ago pointed out the indebtedness to the latter of International 
Law. 

" Nor " he says" "has the influence of the Roman Law been limited 
to the positive law of the modern European nations. For the technical 
language of this all-reaching system has deeply tinctured the language of the 
international law or morality which those nations affect to observe. By draw- 
ing, then, largely for examples on the Roman or Civil Law, an expositor of 
General Jurisprudence (whilst illustrating his appropriate subject) might 
present an idea of a system which is a key to the international morality, the 
diplomacy, and to much of the positive law, of modern civilized communities.'" 

Sir Henry Maine is even more pronounced on this point. 

"We cannot possibly" he declares ^ "overstate the value of Romait 
Jurisprudence as a key to International Law, and particularly to its important 
departments. Knowledge of the system and knowledge of the history of the 
system are equally essential to the comprehension of the Public Law of Nations. 
It is true that inadequate views of the relation in which Roman law stands to 
the International scheme are not confined to Englishmen. Many contemporary 
publicists, writing in languages other than ours have neglected to place 
themselves at the point of view from which the originators of Public Law 
regarded it; and to this omission we must attribute much of the arbitrary assertion 
and of the fallacious reasoning with which the modern literature of the Law of 
Nations is unfortunately rife. If International Law be not studied historically — 
if we fail to comprehend, first, the influence of certain theories of the Roman 
jurisconsults on the mind of Hugo Grotius. and, next the influence of the great 

4 Coffin V. United States, 156 U. S. 455, 39 Law ed. 491. 

5 Jurisprudence (1832) i. sec. 378. 

6 Village Communities, (1890) 351-3. 
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book of Groliiis on International Jurisprudence,— we lose at once all chance of 
comprehending that body of rules which alone protects the European 
commonwealth from permanent monarclij', we blind ourselves to the principles 
b}' conforming to which it coheres, we can understand neither its strength nor 
its weakness, nor can we separate those arrangements which can safely be 
modified from those which cannot be touched without shaking the whole fabric 
to pieces. The authors of recent international treatises have brought into sxich 
light prominence the true principles of their subject, or for those principles 
have substituted assumptions so untenable as to render it a matter of no surprise 
that a particular school of politicians should stigmatize International Law as a 
haphazard collection of arbitrary rules resting on a fanciful basis and fortified 
by a v/ordy rhetoric. Englishmen, however,— and the critics alluded to are 
mostly Englishmen — will always be more signally at fault than the rest of the 
world in attempting to gain a clear \'iew of the Law of Nations. They are met 
at every point by a vein of thought and illustration which their education renders 
strange to them; many of the technicalities delude them liy consonance with 
familiar expressions, while to the meaning of others they have two most 
sufficient guides in the Latin etymology and the usage of the equivalent term 
in the non-legal literature of Rome." 

^" 

Thus far the discussion has been limited to the claims of Roman Law as a source 
of other systems. But its cultural or study value is by no means thus limited. Indeed 
there are some, well qualified to speak, who consider such claims among the least of its 
merits. An eminent American teacher ' of Roman Law has observed : 

"A careful study of Roman legal history will be of great service to the 
English or American student who desires to comprehend his own legal history. I 
lay little stress on the point that we may thus recognize what has been borrowed ; 
I desire chiefly to insist upon the point that we may thus better appreciate the 
true character of English legal history as an independent development. Furnish- 
ed with a knowlege of the Roman law and of its development, the English 
investigator will more accurately gauge by comparison the excellencies and the 
defects of the English law. He may not find that the Roman law is more 
scientific — a statement which I take to mean that its broader generalizations are 
thought to be more correct — but he will certainly find that the Roman law is more 
artistic. The sense of relation, of proportion, of harmony, which the Greeks 
possessed and which they utilized in shaping matter into forms of beauty, the 
Romans possessed also, but the material in which they wrought was the whole 
social life of man. There was profound self-knowledge in the saying of the 

Roman jurist that jurisprudence was the art of life It has long been 

the hope of some of the greatest modern jurists, both in English-speaking 
countries and in Europe, that by strictly inductive study it may be possible 
to discover a real instead of an imaginary natural law. The corresponding 
hope of the legal historians, that it will in time be possible to formulate the 

7. Munroe Sniitli, Problems of Roman Legal History, Columbia Law Review, IV, 539, 5.40. 
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•great laws that govern legal development, is not, I believe, an idle dreaiu ; and 
I am sure that the minute comparative study of Roman and Anglo-American 
legal developments will carry us further towards such a goal than any other 
possible comparison." 

Another has epitomized as follows the results of his investigations: 

"The true interest of the study of the history of Roman law lies in this, 
that the Romans, through their national practical intelligence, stimulated by 
external circumstances, and also ultimately by the philosophical theory of a 
'law of nature' as they conceived it, developed a system of private law which 
did in fact answer to the true nature of private law, and that they were the 
first people who did develop such a system. If this be so, then in the history 
of Roman law we have an important chapter of the history of human develop- 
ment ; the history of the growth to maturity of a conception of the utmost 
value to the welfare of mankind ; the history of a great step onward in the 
growth of the human mind, yet one which has been strangely neglected in 
professed histories of civilization." s 

The truth is that the Roman legal system is the only one in all history which has 
■completed the full normal stages of development — infancy, maturity, and decline. 
Others, like the two remaining world systems mentioned above, may be on the same 
road but they have not yet reached even the second stage. If we are ever, as 
Professor Smith says, "to formulate the great laws that govern legal development" 
a study of the Roman law — that one system to which it has been given to finish its 
■course — will be essential. And this may serve to explain what Sir Henry Maine 
sineant when he said : 

"It is not because our own jurisprudence and that of Rome were once alike 
that they ought to be studied together ; it is because they will be alike. It is 
because all laws, however dissimilar in their infancy, tend to resemble each other 
in their maturity; and because we in England are slowly, and perhaps unconscious- 
ly and unwillingly, but still steadily and certainly, accustoming ourselves to the 
same modes of legal thought, and to the same conceptions of legal principle, to 
which the Roman jurisconsults had attained after centuries of accumulated 
experience and unwearied cultivation." 9 

If we are to elevate the practice of law above tlie plane of a trade — if we are to 
Irain for the bar students who shall be jurists as well as practitioners — we cannot ignore 
•this phase of legal study. 

VI 

Finally, regardless of what concrete rules and doctrines in Anglo-American law 
liark back to the Roman, there is no dispute among those competent to judge that 
Ihe latter is the source of those fundamental legal conceptions which have most 
influenced the modern world. 

8 Lefroy, Rome and Law, Harvard Law Review, XX, 6o6. 
■9 Village Communities, 332 et seq. 
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"The Roman law" says Maine" "is a system of rules rigorously adjusted? 
to principles, and of cases illustrating those rules; and unless the practitioner- cam 
guide himself by the clue of principle, he will almost infallibly imagine parallels- 
where they have no existence, and as certainly miss them when they are there. 
No one, in short, should read his Digest without having mastered his Institutes. 
When, however, the fundamental conceptions of Roman law are thoroughly 
realized, the rest is mastered with surprising facility — with an ease, indeed, which 
makes the study, to one habituated to the enormous difficulty of English law, 
little more than child's play! * * * 

The Roman law is, therefore, fast becoming the lingua franca of universal 
jurisprudence; and even now its study, imperfectly as the present state of 
English feeling will permit it to be prosecuted, may nevertheless be fairly expect- 
ed to familiarize the English lawyer with the technicalities which pervade, and 
the jural conceptions which underlie, the legal systems of nearly all Europe and 
of a great part of America. 1 f these propositions are true, it seems scarcely 
necessary to carry further the advocacy of the improvements in legal educatioip 
which are here contended for. The idle labour which tlie most dexterous practi- 
tioner is compelled to bestow on the simplest questions of foreign law is the 
measure of the usefulness of the knowledge which would be conferred by an- 
institutional course of Roman jurisprudence." 

More apparent, tho not more real, is the utility of Roman Law as a. 
mine of legal terminology. Here again Maine " furnishes a suggestive passage: 

"Though the decay of the technical element in our legal dialect is probably 
beyond help, a far greater amount of definiteness, distinctness, and consistency 
might assuredly be given to the popular ingredient. Legal terminology might be 
made a distinct department of legal education; and there is no question that, with 
the help of the Roman law, its improvement might be carried on almost indefinitely. 
The uses of the Roman jurisprudence to the student of legislative and legal 
expression are easily indicated. First, it serves him as a great model, not only 
because a rigorous consistency of usage pervades its whole texture, but because 
it shows, by the history of the Institutional Treatises, in what way an undergrowth 
of new technical language may be constantly reared to furnish the means of 
expression to new legal conceptions, and to supply the place of older technicalities- 
as they fall into desuetude. Next, it is the actual source of what has been here 
called the popular part of our legal dialect ; a host of words and phrases, of which 
'Obligation', 'Convention', 'Contract', 'Consent', 'Possession', and 'Prescription', 
are only a few samples, are employed in it with as much precision as are, or 
were, 'Estate Tail' and 'Remainder' in English law. Lastly, the Roman jurisprudence 
throws into a definite and concise form of words a variety of legal conceptions 
which are necessarily realized by English lawyers, but which at present are 
expressed differently by different authorities, and always in vague and general 
language. Nor is it over-presumptuous to assert that laymen would benefit as 
much as lawyers by the study of this great system. The whole philosophical 

Id., 337-8, 361. . 

Village Commiinties, 349, 350. 
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vocabulary of the country might be improved by it, and most certainly that regiom 
of thought which connects Law with other branches of speculative iixjuiry, woulcP 
obtain new facilities for progress. Perhaps the greatest of all the advantages- 
which would flow from the cultivation of the Roman jurisprudence would be the . 
acquisition of a phraseology not too rigid for employment upon points of the 
philosophy of law, nor too lax and elastic for their lucid and accurate discussion. 
* * * It may be confidently asserted that if the English lawyer only attached 
himself to the study of Roman law long enough to master the technical 
phraseology and to realize the leading legal conceptions of the Corpus Juris, he- 
would approach those questions of foreign law to which our Courts have 
repeatedly to address themselves with an advantage which no mere professional- 
acumen by the exclusive practice of our own jurisprudence could ever confer on 
him." 

VII 
If the foregoing be a correct analysis of the study value of Roman Law what 
position should be given it in the order of studies prescribed for admission to the bar ?' 
The analysis itself answers the question. If the Roman Law is a source of fundamen- 
tal juridical conceptions^ as well as of specific doctrines, now found in every legal 
system of the civilized world, — if it is a mine of legal terminology and a model for' 
studying legal development — it would seem that its greatest service to the modern- 
student is to prepare and e(iuip him for the study of his own law and that it is, therefore^ 
chiefly valuable to him as an introduction to the latter. The time to study sources- 
would seem to be at the beginning and not at the end of a course. 

One of the most revered and experienced '^ of Roman Law teachers in America: 
has stated as follows his conclusions as to the place which that subject should occupy in 
the law school curriculum: 

" There arc two chief faults that I would ascribe to the American law 
school. It is neither extensive nor intensive enough. It does not, on the one 
hand, lay a broad foundation in the history and theory of law, the rationale 
of legal institutions ; nor, on the other hand, does it prepare with precision- 
and definiteness the student with the technique and special equipment for the 
practice of his profession. Harvard Law School has recently taken steps whiclr 
seem to admit in a partial way the former deficiency, but in doing so it has come 
dangerously near to inverting the pyramid. I would place in the first, or in a 
preliminary year, such subjects as Roman law and the theory and history of the 
common law, which Harvard places in a fourth year, and v/ould distribute the- 
remainder of Harvard's fourth year subjects through the several years of the- 
course. And the last year, whether that be a third or a fourth year of legal study 
is open to other consideration, should, so far as the great majority of students is- 
concerned, the prospective attorneys, be devoted especially to preparing such, 
students for the efficient practice of the profession. The mere adding of one 
year, either at the top or at the bottom, without reviewing and revising and 

«2 Dean William Carey Jones, of the University o^ California School of Jurisprudence, "The 
Problem of the Law School," Univ. 06 California Chronicle, XIII, 3. 
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readjusting the whole scheme, is vain and illusory. The addition of Harvard's 
fourth year can serve, properly, the purposes of only one small class, the intending 
teacher of law. For the practitioner, it would usually be almost the wor!?t thing 
he could do, after he had completed his preparation for the bar, to stay on at 
college attending lectures on the history and philosophy of law. Reverse the 
process, however, with the proper modifications, and you will tend to produce 
lawyers on the one hand with intellect broadened by a view of the history of 
legal institutions, by acquaintance with the development of legal principles, and 
by a comprehensive survey of the whole scope of their splendid profession, and 
on t"he other hand with faculties refined and sharpened, by a course of gradually 
increased intensiveness, for the immediate and practical discharge of their duties 
as attorneys." 

The foregoing, so far as it relates to Roman Law is amply confirmed by my own 
■experience in the College of Law of the University of the Philippines. I have found 
not only that, after taking Roman I,aw, the students are better equipped for the subjects 
that follow (that would be only natural in a civil law jurisdiction) but that academic 
, students, — «.(?. those who have taken the studies leading to the A. B. degree,— take hold of 
Roman Law better than of any other subject. This I attribute to the fact that it is more, 
-closely related to other studies in the arts course, — e.g. Roman history, Latin and classical 
themes generally, — and is taught in much the same way. But the various branches of 
modern law are so remote from any subject studied in the ordinary undergraduate 
-course, and are usually presented in such a totally different manner, that the student at 
once finds himself on strange ground and considerable time is needed to adjust himself 
to the situation. 

I trust it may not seem out of place to mention again my own personal experience 
which comes back to me vividly. I pursued the classical undei-graduate course with 
■electives mainly in histor}-. When I came, however, to take up the technical study of 
American law 1 could see no connection whatever between it and any subject which I had 
pursued in the university. So different, indeed, seemed my new field of investigation 
Ihat I became convinced, and long actually believed, that my earlier studies were of no 
.practical value from a professional standpoint. 

Now I am very sure that this unpleasant situation would have been relieved, if 
not wholly prevented, by a thoro course in Roman Law following immediately upon my 
undergraduate work and preceding any considerable advance into tlie technical field of 
modern law. The gulf between these two, both externally and internally, is very wide, 
but Roman Law supplies the bridge which renders passage comparatively easy. The 
laridge however is of little \alue if it is not to be used until the passage has been 
accomplished by some other method, however laborious and fatiguing. My own per- 
sonal and professional experience have left me no room for doubt that, for the 
academic student, at least, Roman Law. should be the first subject in the technical 
curriculum. 
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SYLLABUS OF LECTURE II. 



Jus QUIRITIUM 

,The law of regal period (B. C. 754-509 (ca.) 



r General Cliaracier< 



eel to qitirites.i 



Substantia Law 



Sonrces IMos 

■Jns 



T> £i £ /Literally '■spearmeii''; for 
Beuefltseonfin-f ^^^^/ ^^ gj^^ol or 

citizenshiiJ. 

Eeally but aiiotlier iiame^ 

for patricians. 

Marked by "formalism and rigidity" and by" 

^ a strongly religious tone. 

[ The Avill of the gods. 

rPpnlifls 
lAugurs,etc. 



,Fas 



J. 



(^Interpreted by 
. (Custom) 



Formxilatiii^ agency : 
Comitia Citriala . . . 



•< 



. Substance 



^Persons: Caput 
(legal person- 
ality.) 



f Mainly inos ripened into law. 
< But might include fas as declared! 
1^ by comitia. 

(Voting took place by curiae (groups of 
gentes. ) 
Hence open only to members of jjatric- 
ian gens or clan. 

fLiberi 
,IJhertas . .< Servi 

yClientes (dependents.) 

(Commerciun* 
rElements. .J Connubium 
I Suffragiiim 
[.Honorum 



Civitas. 



ICIasses. ..{g^ 



Obligations 



Agnatic (included all of 
household.) 

^ FamiliaiP atria potestas (autocrat- 
I ic power over familj.) 
\Confarreatio. 

rAll transactions,,, .. . 

1 marked by.... H''""/""^'' 
. < \Ncxum 

Xo clear division between crime and 

*■ tort. 

^Land owned by gens in common. 
Subject to individual ownership were- 
things capable of manual seizure. 

^Property i Hence called rsubject to mancipatio. 

yesmancipul^ /Pm«,/«. 

■- ' " Mancipia. 

But separate ownership being extend- 
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LECTUBE II. 



JUS QUIRITIUM 
Substantia Law. 

The Roman Law passed thru five ever-expanding stages before it was ready- 
to become the basis of the modern Civil Law. We know the former first as the 
Jus quiritium, ' i. e. law of the qitirites' to whom its benefits and application were 
restricted. 

Character and sources. — This was a primitive, narrow and provincial, ^ 
systeni, marked by "formalism and rigidity",'* placing ceremony above substance, 
having a strongly sacerdotal and religious tinge, deriving ostensible sanction from 
the will of the gods ifas),s but really resting upon custom (mosy and fast passing 

■" The suceeding stages were: (2) Jus Civile (3) Jus Oontiiim (4) Jus 'Saturale (5) Age of 
Codification. 

^. Literally spearmen, as the spear was the symbol oi citizenship; but in reality the term was 
only another name for patricians, who alone enjoyed the rights of citizens in primitive Rome. 

" The law, which the Roman people make use of, is styled the civil law of the Romans, 
or of the Quiritcs; for the Romans are also called Qidritcs: from Quirinus." Justinian 
Institutes, Lib. L tit. II (II.) 

3. It was confined, of course, to the city of Rome. 

4. Sohm, Roman Law (3d. ed.) sec. 11. 

5. "In primitive Rome the pleading i_aoiio) of the litigant in a civil suit is a religious chant 

every word and cadence of which must be learnt from the priest; the wager (sacramientum) 
by which the process is stated, is a gift to a temple, and is probably conceived as an atonement 
for the involuntary perjury of the man who loses his case; (See Danz, 'Das Sacramentum 
und die lex Papiria,' in 'ZcWA(?/it'r. f. R. G. vi (1867), p. 339 foil.; flfr «ocraJe /Sfe/ttttr, p. 151 
foil.) the penalties of the criminal law are means of expiating the anger of the gods, the 
■severest form of atonement being the sacrifice of the sinner on the altar of the deity whom 
he ha.= offended. This must have been the original meaning of the coHSCcratio cttpito, the 
penalty of the letjcs sacratae. See Liv. iii. 55 Festus, r. 318; Bouche-Leclercq, Les pontifes de 
V anoienne Rome, p. 196. Rome in the historical period still preserves many traces of 
these beliefs of her infancy. They are found in the respect for the Auspices, in the 
conservatism which maintained the cumbrous forms of the old pleadings (actiones) and the 
<c^ustody of these forms by the Pontifical College ; in the varied methods by which crime or 
sin is punished, some offences bring reserved . wholly for the secular courts, others being 
visited by the judgments of the Pontifical College, others again beinp; subject to the milder 
■chastisement of the Censor before he performs the religious rite of Purification (^Ltiistratio.) 
* * * At the close of the history of the Republic there could be shown, in contradistinction to 
*he great secular code of the Twelve Tables, a collection of religious ordinances, believed to 
be even more ancient than this code, and known as the Laws of the Kings (Leges Regiac) 
The extant Leges Regiae are (o be found in Bruns, /''onirs juris Romani antiqui, 1,1.)" 
Greenidge, Historical Introduction to Poste's Gaius (Whittuck's ed. ) XIV. 

•5. "It can well be believed that, in the outset, the customs in observance may have been far fronv 
uniform, — that not' only those of the different races but those also of the different gentes may 
at first have varied in some respects, but undergoing a gradual approximation, and iii course 
of time, consolidating into a general/t(^s Qnlntivm." Muirhead, Roriian Law, ip. 
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into jus. '^ 

Familia. The most important,* as well as the oldest, branch was the family 
law. The early Roman conception of the family was that of a group mainly of 
'agnati"^ but all subject to a common pater ';familias.'° For subjection to his power 
and authority," known as patria potestas, and not the tie of blood, was the test 
of membership in the family. Hence it included not only the children of the- 
pater famitias (except those of his daughter) but all other descendants, the 
wives of male ones, adopted children, clients, or dependents of the household, and 
slaves.'^ To all these the patria potestas extended and was, originally, almost 
unlimited. '3 It included the power of life and death,'-* the power of sale,'^ the 
ownership of all property,"' and the right to represent the familj' and its members- 
in most business transactions and litigation. '' Indeed for most juridical purposes the 

7 "Tlie counterpart to the rule of Pas is the rule of Jus. Jus seems originally to have meant 

"That which is fitting' and the word never necessarily conveys the implication, contained in 
the word Law, that the thing it describes is the result of enactment by a Sovereign. It conveys- 
rather the idea of valid custom, to whicH any citizen can appeal, and which is recognized, and 
can be enforced by, a human authority, /us is a nugatory thing, a vain abstraction, until it 
can be realized ; it is a thing recognized only in practice : and so indissolubly were the ideas of 
Right and Satisfaction connected with one another in the minds of the Romans that they used 
the same word 'Jus' for Right and for Court.' This association of ideas gives us the clue to the 
fact that the only possible method of distinguishing between the different kinds of Jus is by 
appealing to Procedure." Poste's Gains, (Whittuck's ed ) pp. XV,XVI. 

8 "It may be shown, I think, that the family, as held together by the Patria Potestas, is the- 

Nidm out of which the entire law of persons has generated." Maine, Ancient Law, 15-2. 

9 Afjmti "are persons related through.males, that is, through their male ascendants : as a brother 

by the same father, such brother's son or son's son ; a father's brother, his son or son's son . 
Persons related through female ascendants are not agnp.tl but dmply" cogjiati. Gains, Insti- 
tutes. I 156. Cf. Ill, 10. 

10 "The agnati'J family of the civil law means the aggregate of those who belong to the same, 
household." Sohm, Roman Law (3d. ed. 1907) 449. 

" Id. 

12 Mackenzie, Roman Law, 137, 138; Sohm, Roman Law, 449. 

'3 "So lar as regards the person, the parent, when our information commences, has over his child-- 
ren the jus vitac nccisquc, the power of life and death, and a fortiori of uncontrolled corporal 
chastisement; he can modify their personal condition at pleasure ; he can gave a wife to his sonr- 
he can give his daughter in marriage ; he can divorce his children of either sex ; he can transfer 
them to. another family by adoption ; and he can sell them." Maine, Ancient Law, 138. 

M Id. Cf. Twelve Tables, IV, 2. 

15 Maine, Ancient Law, 138. Limited in the Twelve Tables (IV, 3) to three time^. 

16 "Jt was no uncommon thing for men to have passed through every grade in the public service, to 

have been tribunes and praetors and consuls, to have reached an honored old age, without ever 
having owned or been able to own a pennyworth of property !"' Hadley, Introduction to Romair 
Law, 120. 

^7 Poste's Gains, (4th ed. Oxford, 1904) 40-43. "The father was entitled to take the whole of the 
son's acquisitions, and to enjoy the benefit of his contracts without being entangled in any 
compeftsating liability," Maine, Ancient Law, 141. 
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pater familias was the family. ^^ 

Comparative Law. Nor, despite the dictum of Gains, '9 was the system 
"peculiar to Roman citizens." For, aside from the one exception which he concedes,^"' 
the system seems to have been in vogue among other Aryan nations^' and was certain- 
ly a fundamental part of Chinese jurisprudence-^ where it has been carried to great 
extremes. ^^ 

iS "The reason which caused the Romans to accept and uphold the initria poicHas, to maintain it 
with singular tenacity against the influence of other systems with which they came in contactr- 
must have been the profound impression of family unity, the conviction that every family was,- 
and of right ought to be, one body, with one will and one executive. Ths pater familias was 
not regarded as separate from the other members of the family, as having rights or powers 
against them ; he was regarded as the representative of the family, as the embodiment of its 
interest and the organ of its activity. Even in his chastisements he was supposed to be acting 
for the common good. It was precisely the sound sense of the Romans and their feeling of 
equity that sustained the Datria potestas ; because they furiMshed the best guarantee that the 
potcstas would be sensibly and equitably used. If it had been generally abused, it must have 
been soon discarded." Hadley, Introduction to Roman Law, 121. 

'9 Institutes, I, 55. 

20 "I am aware that among the Galatians parents are vested with power over their children." This 
was more probably derived from the surrounding Greek law. See Maine, Ancient Law, (36, 137.- 

" It is recognized, e. g. in the Cretan Code of Gortyn, Table V, which provides ; "The father shall 
have power over the children and over the goods." See Law Quarterly Rev. II, 135. Forms 
of it have survived in Scandinavia and India. See Maine, Ancient Law, 153. 

22 Von Mollendorf, Dns Chiiieschc FamilienrecJit (Shangliai, 1894). -"With a precocity truly 

remarkable the Chinese people have made the familj the base and the image of society. * * * 
"In China, as later in Rome, the paternal power was institute(l*not to protect the 

child but solely in the interest of the father." Scherzer, La Puissance I'aterncllo en Chine,. 

(Paris, 1878), p. 77- 

See the present author's Bibliographical Introduction to the Study of Chinese Law, The 

Green Bag, XXVf, 399; Transactions, Royal Asiatic Society, 1914. 

23 "The members of a Chinese family are those who live as members of the same household,. 

which includes all who enter by marriage-or adoption as well as slaves and servants. But this 
definition, while correct, is not sufficiently comprehensive as to the meaning of mutual responsi- 
bility as intended by the Code. It has been stated that the unit of social life in China is found 
in the family, the village, or the clan, and that these are often convertible terms, and this is - 
specially true as relates to the doctrine of mutual responsibility. The responsibdity of the 
family for the act of the member is most crue'ly impressed, in the crime of high treason, in 
another section of the Code. This offence is committed either against the state, by overthion'- 
ing the established goverment, or endeavouring to do so, or against the sovereign, by destroying 
the palace in which he resides, the temple where his family worshipped, or the tomb in which 
the remains of his ancestors lie buried, or in endeavouring to do so. All persons who shall be 
convicted of having committed these execrable crimes, or having intended to commit them, shall 
suffer death by a slow and painful method, whether they be principals or accessories. All the 
male relatives in the first degree of the persons convicted of the above-mentioned crimes, the- 
father, grandfather, and paternal uncles, as well as their own. sons and grandsons, and the sons 
of their uncles, without any reg:aid being had to their place of abode, or to any natural or 
accidental infirmities, shall be indisciiminately beheaded. AH persons who shall know others 
guilily of high treason, or individuals having intent to commit such a crime, and who shall 
connive at the said crime, by not denouncing the authors, shall be beheaded. The responsibility 
of the family for a member who cummits a lesser offence still follo\Vs, but of course punish- 
ment is in accordance with the degree of the offence." Jernigan, China in Law and Commerce^ 
(1905)73,74- 
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Marriage The basis of the family, and hence of the patria potestas was, 

-of course, the relation of marriage which was celebrated according to the patnciau 
^onfarreatio. -■* This, however, was not available to the plebs who were, consequently, 
Avithout power to contract a valid marriage. 

Tria Capita — In addition to familia two other elements entered into caput 
(legal personality) and completed the tria capita, viz., libertas and civitas. As to 

-the former men were Ubcri (free), scrz'i (slaves) or clientes (dependents) ; as to 
the latter they were either cives (citizens and practically synonymous with patricians) 

-or plebs. The key to nearly the first third of Roman legal history is the struggle of 
the latter to attain the rights of citizenship. 

Only the former enjoyed the elements of civitas which inclnded./M5 conmibii 

uor the right of marriage, jus commercii, the right to trade, jus suffragii, the right 

to vote in the assembly and jus honorum the right to hold public office. Of 

-these privileges, the first two belong to Roman private law {jus privatum), the others 

-to public law (jus publicum). 

Obligations. "The origin of the idea of obligations arising from wrong is 
well known. We start with self-redress or vengeance, which is gradually regulated, 

. and we pass by obseryable stages through voluntary to compulsory composition. Here 
the Roman sources agree with the results of comparative, law. But the origni 

■ of obligations arising out of agreement is not so simple. In other systems of 
law it has been traced to some extent to the practice of giving hostages or guarantors 
for blood-money. This develops into a system of self-guarantee, and so of direct 

-conventional liability of the principal debtor, taking sometimes the form of a 

;self-pledge or of a conditional self-sale by the debtor. One of the questions which we 
must ask to-day is whether these analogies will unlock the riddle of early nexmn." ^' 

-^4 Confarreatio, another mode in which suhjcction to mams originates, is a sacrifice offered to 
Jupiter Farreus, in which they use a cake of spelt, whenoe the ceremonv derives its name, and 
. various other acts and things are done and made in the solemnization of this disposition with a 
traditional form of words, in the presence of ten witnesses: and this law is still in use, for the 
functions of the greater flamens, that is, the flamens of Jove, of Mars, of Qairinus, and the 
duties of the ritual. -king,^ can onlv be performed by pjrsons born in marriage solemnized by 
confaircatio." Gains, Institutes, I, "112. 

^ Confarreatio was a solemn religious ceremony, before ten witnesses, in which an ox was 
sicrificed and a cake of *he iten bread was divided by the priest between the man and woman 
as an emblem of the consortium vitac, or life in common." Mackenzie, R>mm Law, 95, 

"The ten witnesses apparently represented the ten curiae of which the tribe was com- 
posed, or ten gentes of which the curia was composed, or, if the decimal division continued 
further, the ten families of which the gens was composed." Poste's Gains (Whittuck's ed.), 69. 

-^3 Znlneta, Th; Recent Controv2rsy about Novum, I^iw Qnar. Rev., X.KtX, 138. 
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IFor tliere were only two transactions — nexum, ^6 loan, and mancipaiio, ^'^ sale to 
which the term contract might be applied, and in these the form was placed far above 
the substance. There was, moreover, then or later, no clear division between crime 
and tort. 

The property law of this early period was likewise primitive.^s Land was 
■still owned by the gens (an overgrown family) ^9 and only objects capable of manual 
seizure were subject to individual ownership. These were known as res mancipii and 
were transferable by mancipatio. Separate ownership was, however, being gradually 
■extended froip movables to land. 

■26 Xexum. "In the presence of five witnesses the libripens weighs out to the borrower the cor- 
responding amount of raw metal, and the lender at the same time declares in solemn words 
that the borrower is his debtor— rfa^'e damnas esto—ior the specified amount after the lapse of a 
specified time (twelve mouths.) The borrower is now under an obligation to repay. He is 
said to be 'nexuiii'' to his creditor — i.e. he has pledgedhis own person for repayment of the loan." 
Sohni, Roman Law, (3d. ed.), 50 

'■A complete account of modern views would include the theories of Schlossmann, Huvelin 
Stintzing, and Kretschmar. We must confine ourselves to a very brief mention of the highly 
originarposition of the first-narted ♦ * * According to this theory there is no such thing as a 
simple debt in primitive Roman L,aw. A man may charge his property, or in the last resort his 
person, but not simply pledge his credit; and the charge on property invphes no general personal 
liability. 

One must admit that Schlossmann has called attention to an unduly neglected form of early 
debl, the fiduciary mancipation of things. But his theory of person-neawMJir is the real question 
here, and it is reached by an interpretation of Mucins which is at least as objectionable as Lenel's 
and involves, moreover, unnecessary emendations. In short, here also the refutations of KiJbler 
and Kleineidam seem complete, and we have also to remember the difficulties involved by every 
theory of self-mancipation. * * * 
I sum up my results as follows : 

!■ The new' theories of two nexa, or of no newiim-loan, present unsurmountable difficulties, 
and are based only on one or a few more passages of Livy. 

'• The theory of self-mancipation is juristically objectionable. 

3. The revised theory of nexum leading to m. i. has no serious objections to meet; but on 
the other hand, it leaves something to be desired in the matter of positive proof." Zulueta, 
The Recent Controversy about Nconum, Law Quar, Rev. XXIX, 140, i49i 153- 

27 Mancipatio is the solemn saXc per a es el libram. In the presence of five witnesses (cives Romani 
puberei) a skilled weighmaster {libripens} weighs out to the vendor a certain amount of un- 
coined copper {aes, raudus raudusctilum) which is the purchase money, and the purchaser, 
with solemn words, takes posse.ssion with his hand — hence the description of the act as 'hand- 
grasp' of the thing purchased as being his property." Sohm, Roman Law, (3d. ed. ) 48 

28 Sohm, Roman Law, (3d. ed.) sec 9. 

29 "The Gens is the aggregate of all individuals who bear a common name and who, therefore, if 
their ancestry could be trkced in the male line through all its stages, would be found to be the 
descendants of some ultimate common ancestor." Greenidge, Historical Introducation to 
Poste's Gains, (Whittuck's ed.) XIII. 
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SYLLABUS OF LECTURE III. 



^Poriim 



Adjective Law 



Remedies 



f Immoralitv 
^Over offenses agaiustJ Uiifllial conduct, 
domestic order [ etc. 

Exclusive of 1 The 
Concurrent with/ state's 
])eath 



^ Sometimes 

Pater famlias ^ 

had juriftdic- 
tion within 

the family. . 1 Might impose penalties. 
■ of... ^ 



Slavery 
Banishment 
Expulsion 
Imprisonment 



to judices (referees) 
parricidii in 



''Power delegated 

in civil cases. 
Assisted by quaestores 
Rex gradually^ capital cases. 

acquired gen- Might appoint rfM»mz;/n in treason cases, 
eral jurisdic- Sometimes aided by council, 
tion \,Appeal to comitia curiata permitted, 

rGeneral character primitive ff"^">-"f' T'; r 

\ Self-redress tempered by regal power^ l'*'''"' /"'^'«/«"« 






\Pignoris capio 



e, „ r Vocatio in jitx. 

^bummons {xil Tables, I (i-3. 
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LECTURE III. 



JUS QUIRITIUM, CONTINUED. 

AujiiCTivu Law. 

Under the jus quiritimn there was no clear division between civil and criminal 
jurisdiction.' And while the pater familias, or head of the family, in the exercise of 
the pallia potestas, punished offenses against the domestic order, such as immorality and 
unfilial conduct,^ still even at the earliest recorded period, such jurisdiction, once exclu- 
sively enjoyed, was exercised thru or concurrently with, the rex^ or the comitia curiata, 
the patrician assembly. The former often delegated his jurisdiction over civil cases to 
judices. In capital cases he was frequently assisted by quaestores and in prosecutions 
for treason he might appoint duumviri. In all criminal cases an appeal lay to the 
comitia curiata.^ 

The civil remedies then available were known as legis actiones. They also were 
crude and archaic and marked by the employment of self-redress. Among them were 
sacramentum, "the general form of action," which lay to enforce property rights, and in 
which the judgment, while in form the disposition of a wager, actually determined the 
litigated question;' judicis postulatio,^ which required affirmation in formal phraseology 
but without the wager, and lay, probably, in complex cases of doubtful right like parti- 
tion, where sacramentum would be unserviceable; manus injectionem, ^ a seizure of 

I "The boundary * * if it existed at all, was very faintly defined." Muirhead, Ronum 
Law, p. 6% 

Muirhead, Roman Law, p. 68. 

3 Muirhead, Roman Law sec. 15 ; Clark, Early Roman Law, p. 5-|.. 

4 See infra, syllabus of Lecture IV. 

5 "Both parties, with a view to litis contestaiio, solemnly affirm iheir legal claim. The 
plaintiff, for example, declares: 'ajo heme rem iiieant esse ew jure Qiriritiiim,' etc., and 
the defendant answers with the same formula, '["hereupon both deposit a sum by way of 
wager, the so-called sacramentum, which amounted, according to the matter in' dispute, 
either to 50 or 500 asses, and which each party declares shall be forfeited, if his conten- 
tion proves to be false. This wager supplied the formal basis for the judicium (i. e. the 
formulating of the issue) and, when once entered upon, may be presumed to have, at the 
same time, formally established the right to a judiciui^i ( i. e. the actio) as against the 
magi,strate.' If a man challenged another to a wager (sacramentum) in reference to some 
legal claim prima faeie possible, he was thereby enabled not only to compel his opponent 
to lay a counter-wager, but also to require the magistrate to appoint a judex." Sohni, 
Roman Law, (3d. ed.) 230-1. Cf. Muirhead, Roman Law, sec. 34; Hunter, Roman Law, 
pp. 975-988; Gains, Institutes, IV, IS et seq. 

6 Sohm, Roman Law, 244; Muirhead, Roman Law, 35; Hunter, Roman Law 678. 

7 Hunter, Roman Law. pp. 1030,1031 ; Sohm, Roman Law, pp.246-248; Muirhead, Roman 
Law. sec. 36 
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defendant's person, * which was available only for liquidated claims, being originally 
used to enforce nexum; and pignoris capio, s an extra-judicial seizure of defendant's 
property, available only in limited cases where other actions would not lie, and wherein, 
if defendant failed to redeem or absolve himself, the property in question was forfeited." 
One phase of this early procedure which lasted was the summons, known as vocaiio 
in jus. 

"The duly was not commited to any oSficers of the law ; there was no writ of any sort ; 
the party moving in the contemplated litigation had himself to do what was needed", n 

"This mode of summons continued down to the golden age of literature and the 
classical of jurisprudence." i^ 

"Tae planitiff said, 'Whereas you have been adjudged or condemned to pay me ten thousand, 
, sesterces, which sum you have failed to pay, therefore I arrest you as judgment debtor for 
ten thousand sesterces/ and at the sume time laid hands on him; and the debtor was not 
allowed to resist the arrest, or take proceedings (^lege ayere) in his own defence, but gave a 
vindex (substitute) to advocate his cause, or, in default, was taken (. risoner to the plaintiff's 
house, and put in chains." Gains, Institutes, IV, 21. 

9 Sohm. Roman Law, pp. 248-250; Muirhead, Roman Law, sec. 37. 

'° "Sec. 26. Pignoris capio (distress) was employed in some cases by virtue of custom, in 

others by statute. 

Sec. 27. By custom, in obligations connected with military service; for the soldier could 
distrain upon his paymaster for his pay, called aos militaic ; for money to buy a horse, called 
aes equestre; and for money to buy barley for his horse, called acs liordiarium. 

Sec. 28. By statute as by the law of .the Twelve Tables which rendered liable to distress 
on default of payment the buyer of a victim and the hirer of a beast of burden lent to raise 
money for a sacrifice to Jupiter dapalis. So, too the law of the Censors gave the power of 
distress to the farmers of the public revenue of the Roman people (pubUcani) against those 
in default for taxes {vectigalia) due under any statute. 

Sec. 29. As in all these cases the distrainor used a set form of words, the proceeding 
was generally considered a form of statute-process. Some, however, held otherwise, 
because it was performed in the absence of the praetor and generally of the debtor; whereas 
the other forms of statute-process could only be enacted in the presence of the praetor and 
the adversary ; besides, it could take place on ail unlawful day dies nefastim) (2 sec. 279), 
that is on a day when statute-process was not allowed." Gains, Institutes, IV", sees. 26-29 inc. 

>i Muirhead, Roman Law, p. 174. 

12 Hunter, Roman Law, p. 968. 
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SYLLABUS OF LECTURE IV. 



THE 

COSIITIA 

CTJRIATA 

and the 

BEGINXIXGS 

of ROMAN 

liEGISLATION 



Nature 



Oompositiou 



Jus QuiRiTiuM, Concluded. 

A form of primitive popular assembly whieli existed among the early 

European nations.'. 
Not originally sovereign hut acting under the will of rex and ■•^miatus. 

'A group of geutes constituted together a curia, ten curiae. 

formed a ' third ' or trihus, and the three 'thirds' — Eamnes, 

Titienses, Luceres — formed the State."^ 
' The ancient, vpriters agree that the comitia curiata included 

plebeians and clients as well as patricians. Not only did 

the lower classes attend this assembly, but they also voted 

in it, and constituted the majority. "3 
^But other authorities deny this. 4 

Electoral : Chose or at least ratified the choice of rex and other 
magistrates by lex cirnata de iniperio.s 

r Changes in mos or customary law.6 
Functions .. . (Legislative-^ Declaration of War.r 

[ Ratification of treaties.s 

("Treason and similar offenses tried by re-x; In presence 
Vlucilclal ■; ofassembly.9 

[^ Heard appeals in capital cases at discretion of rcx.^o 

Met in the comitinm, adjoining the forum. 

Summoned by the citriate Uclor.'' 

Presided over by rex or his successors. 12 

Form of rogaiio: " I ask you, qnirites, whether you will consent to, 
and consider it right, that T. ^'alerius be a sou to L. Titus as 
rightfully and legally as if born of the father and mother of the 
family of the latler, and that the latter have the power of life 
and death over the former as father over his son. These (ques- 
tions) in the form in which I have pronounced them, thus, 
qnirites, I ask you."i3 



Procedure* 



" Lobiiigier, The People's L,aw, ch. I 

^ Sohm, Roman Law, pp. 34, 35. 

3 Botsford, Roman .A^ssemblies, 24, 2 

4 Id. 25, et seq, 
s Id. 

Id. 

7 Id. 

8 Id. 

9 Id. 



vVoted by curiae.^*. 

Botsford, Roman Assemblies, ch. IX. 

Cf. 32 



178-182. 

I7S-7 

174-5- 

182. 

10 Id. ; Greenidge, Legal Procedure in Cicero's Time, 8, 305, 
" Botsford, Roman, Assemblies, 468. 
»2 Id. 
«3 Id. 178. 
»4 Id. 156-7; 465-7; Sohm, Roman Law, 35 
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SYLLABUS OF LECTURE Y. 



JUS CIVILE 

(Law for Citizens) 



Law of period following Sei-yian 
reforms (B.C. 566-522 (ca.) 

,^ , „, „„.„ ^ Benefits eonflnecl to cives, wlio might 

/-General Character ^ .^^j^^^^ ^j^^^ 

Territorially still confined to the City 
of Rome. 

(Those of Jus Quiritiiun 
Sources ■•• -Iz:^;^ (statute) 

A military assembly. 

Included plebs. 
Comiiia centuriata\ Divided into five class- 
es, and these into 
centuries. 



Formulating Agency: 



^Substance; 



(Coemplia, an adaptation of man 

Family Law ..<^ cipatio, enabled plebs to contract 

\ lawful marriages with each other. 

{Nexum necessary to enable creditor 
to seize debtor. 
Progressive measures for relief of 
debtor class. 

p, !Rcs:nancipii 

Classes \jfgj.„g^. ,„andpii 

Succession secured to plebs thru 
mancipatio in form of conveyance- 
to famih'ae emptor (trustee). 

[ Tried plebeians 

I Appeal lay to- 

comifia cenUi- 

riafu. 

Which also tried 

patricians. 



Obligations. . 



Property 



Consuls succeed to regal jurisdictioi! 



Digitized by Microsoft® 



Digitized by Microsoft® 



Digitized by Microsoft® 



LECTURE V. 

JUS civrLE. 
A new stage begins with, the clanges attributed. to Servius Tullius, traditional 
sixth king of Rome, (B.C. 566-522 ca.) by which military service, and therewith 
citizenship, was extended to all landowners, among whom were some of the plebs.' All 
thus included were organized into a new assembly, the coniiti.i centuriata, numbering 
five classes, enrolled according to property holdings, which gradually absorbed the 
functions, legislative and judicial, of the old patrician comitia curiata.^ The jus civile^ 
as the Roman law then and thereafter^ was called, was a broader system and, tho still 
confined to the city of Rome, operated over a wider circle than previously, since it was 
the law for all citizens whether patricians or plebs. Again adapting mancipaiio to a new 
use they effected thru it a form of conveyance in trust to a party known as familiac 
emptor, who on the grantor's death would in turn convey to his heir, thus accomplishing, 
circuitously, the purposes of a will.'* By such strange makeshifts was the Roman Law- 
started on its process of expansion ! 

Meanwhile the rights of the latter were being extended in other ways. Prevented 
from contracting a valid marriage because the patrician confarrealio was the only 
form recognized by law, the plebs by adapting to marriage the transaction of 
' Mommsen, History of Rome, I, I chs. V-VII 

2 Botsford, Roman Assemblies. 

"In the e.xercise of the sovereign powers of the Roman comniiinity — except as regards 

the regulation (f certain rjuestious of gentile law — the comJHo cun'Bfa were now superseded 

by the new comitia, the comitia centuriata. This fact marks the great turning-point in the 

development. A new community had come into existence, a populus Romanus consisting of 

• palricians and plebeians." Sohm, Roman Law, (3d. ed.) 41. 

3 See a«fe note i., p.}3. 

4 "The testator having summoned, as is done in other, cases of mancipatio, five witnesses, all 

Roman citizens of the age of puberty, and a holder of the balance, and having already 
reduced his will to Vvriting, makes a i^ro forma mancipatio of his estate to a certain vendee, who 
thereupon utters these words : 'Thy family and thy money into my charge, ward, and custody I 
receive, and in order to validate thy will conformably to the public enactment (the Twelve 
Tables,) with this ingot, and' — as some continue — 'with this scale of bronze, unto me be it pur- 
chased'. Then with the ingot he strikes the scale, and delivers the ingot to the testator, as by way 
of purchase money. Thereupon the testator, holding the tablets of his will, says as follows : 'This 
estate, as in these tablets and in this wax is written, I so grant, so bequeath, so declare ; and do 
you, Quirities, so give me your attestation. These words are called the nunctipatio." Gains, 
Institutes, II, 104. 

" The intention is to make the jfai/nVwc emtor merely the formal owner of the estate. 
His actual duties consist in carrying out the testator's wishes and handing over the property to 
the persons named in the tabulae teslamenti. The familiae emtor is neither more nor less 
than the executor of the testator's will. 

The familiae, emtor declared that in acquiring ownership in the familia by means of the 
mancipatio, he was merely acting on behalf of (i. e. as the agent of) the testator (endo m/inda- 
telain,) and consequently that he was, substantially, in the position of a trustee of another 
man's property (endo custodelam meam.") Sohm, Roman I^aw, (3d. ed.) 542, 543. 
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mancipatio , AqvisqA a ceremony known as coe:nptio,= whiclij as its name implies, was 
in form a purchase, and probably a survival of a much more primitive stage.'^ 

In the law of obligations progressive measures were likewise taken for the relief 
■of the debtor class '' and creditors who insisted upon resorting to the harsh remedy of 
■seizing the debtor's person were required to have the debt sanctioned according to the 
forms of nexum. Recognition was also secured for another form of marriage, known 
as usus, which resembled the "common law marriage," and consisted in uninterrupted, 
■cohabitation for one year.s 

The Consuls, who succeeded to the regal power when the kingship was abolished 

now exercised criminal jurisdiction and from them an appeal lay to the comitia 

centuriata, which, tho including plebeians, might thus try patricians. ^ 

3 Sotim, Roman Law, (3d. ed.) 452, 453. 

"In coemptio the right o£ manus over a woman attaches to a person to whom she is 
conveyed by manoipfitio or imaginary sale : for the mail purchases the woman who comes into 
his power in the presence of at least five witnesses, citizens of Rome abovi; the age of puberty, 
besides a balance holder." Gains, I, 113. 

< Leist, AltarUchcs jus gentium, 125 et seq. Cf. Howard, Alatrinionial Institutions. 

7 Muirhead, Roman Law, sees. 89-93. 

■8 "A wife (not married by confarrcaiio or coemiHio) may avoid the husband's marital power 
resulting from usticapio of one year, by absenting herself from the conjugal domicil for three 
consectutive nights in each year." Twelve Tables, VI, 4. 

■9 Hunter,Roman Law, pp. 12, 23. 
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SYLLABUS OF LECTURED VI and VII 



^Origin and History ..< 



The Tvvelvk 

Tables : 
Introduciokv. 



Trnditional account of events B. C. 402-451; 
criticism. 

I'Pais and Lambert tlieories of 
Antiquity andjlatc origin, 
authenticity i Counter criticism of Girard 
I, and Grcenidge. 

Set up in the Forum before the rostris. 

Destrojed at Gallic sack of Rome, B. 0. 390. 

{Still formed part of Roman 
school boy's instruction in 
Cicero's youth. 
Embodied in works of text- 
writers and commentators. 



j'N'ative law mostly. 

Sources i Perhaps some Greek 

l^ Gortyn. . 



law; cf. Laws of 



Formulating agency . 



.('luDiictcv and Place. 



Decemviri 

Comitia centuriata. 

Result of movement for intelligible statement 

of law. 
Fas became jus. 
Mos became lex. 
Plainly a code of private law. 

(-Courts (IX,,34) 
But contained some Laws f VIII, 27; IX, 1, 
provisions relating^ 2; XII, 5) 
to public law. Police regulations (VII, 

X.) 
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LECTUKE VI 



THE TWELVE TABLES. 

Origin and History. 

But the most important advance during this period was the adoption of the 
■"Twelve Tables" (B. C. 462-451). 

The traditional account of their origin has been briefly stated as follows : 

"Three commissioners were sent from Rome to Athens and other Greek 
states, for ihe purpose of inquiring into and collecting what was most useful in 
their legal systems ; and we are told that Hermodorus, a learned Ephesian, then 
an exile at Rome, contributed valuable aid to the work. On the return of the 
commissioners, B. C. 452, ten magistrates, called decemvirs, were invested for 
a j^ear with absolute power to carry on the government, and frame a body of 
laws for the republic. At first ten tables were completed and made public by 
the decemvirs, and two other tables were added the following year. These laws, 
after being approved of by the senate and solemnly confirmed in the Comitia 
Centuriata, were engraved on twelve tables, and fixed on the most conspicuous 
part of the forum." ' 

Modern historians generally reject that portion of tliis account which ascribes 
Ihe Tables, or any considerable portion of them, to Greek sources. Says the great 
•chronicler of the Roman Empire's Decline and Fall : 

"From a motive of national pride both Livy and Dionysius are willing to 
believe that the deputies of Rome visited Athens under the wise and splendid 
administration of Pericles, and the laws of Solon were transfused into the Twelve 
Tables. If such an embassy had indeed been received from the barbarians of 
Hesperia, the Roman name would have been familiar to the Greeks before the 
reign of Alexander, and the faintest evidence would have been explored and 
celebrated by the curiosity of succeeding times. But the Athenian monuments 
are silent; nor will it seem credible that the patricians should undertake a long 
and perilous navigation to copy the purest model of a democracy. In the 
comparison of the tables of Solon with those of the decemvirs some casual 
resemblance may be found, some rules which nature and reason have revealed to 
every society. But in all the great lines of public and private jurisprudence the 
legislators of Rome and Athens appear to be strangers or adverse to each other." ^ 
On the other hand a later investigator ^ observes : 

•I Mackenzie, Roman Law. (7th ed.) 6. For a more detailed account see Ihne, Early Rome Ch. 
XVIII; Duruy, History of Rome, I, 331-340. 

^ Gibbon, IV, cb. 44. Cf. Hunter, Roman Law, 19; Miiirhead. Roman Law, 65. 

-3 Greenidge, Historical Introduction to Poste's Galus, (Wbittuck's ed.), XXt, XXII. 
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"The Greek influence on the Code, ^ although slight, is undeniable because 
it was unavoidable. It may not have been gathered, in the way affirmed by 
tradition, by the appointment of a commission to inspect the systems of law 
of different Hellenic states ; but it was, at the least, an inevitable result of the 
prolonged influence of the civilization of Magna Graecia, s to which Rome had been 
subject from the days of her infancy — an influence which successively moulded 
her army, her coinage, her commerce and her literature. Again no State, however 
self-centred, could dream of undertaking such an enterprise as a written system 
of law without glancing at similar work which had already been accomplished 
by neighbouring cities. But, in spile of the fact that some of its outline and 
a few of its ideas may have been borrowed from Greek sources, the Law 
of the Twelve Tables is thoroughly Roman both in expression and in matter." 

An interesting side light was thrown upon this question of Hellenic influence by the 
discovery in Crete, about a generation ago, *> of a collection of Greek laws believed-' to date 
from the period, of or immediately following that, traditionally assigned to the Twelve 
Tables. The Roman and Greek collections, while -both dealing mainly with private law, 
and containing some provisions in common, are in other respects almost wholly unlike 

4 Citing Pais, Storia lU Roma, i, 7, p, 5S4. "He describes tlie law Table as the result of a fusion of 
the rude national law with the more civilized dispositions of Greek culture." Id. 

5 Citing Voigt, XII Taflen, i, p, 14. 

6 " In the summer of 1884 a discovery was made in Crete, which is of great importance for our 

knowledge both of early Doric Greek and of early law. A mill-stream at Hagioi Deka had 
been lately shut off, and in the bed appeared some blocks with an inscription. The occupier 
directed the attention of an Italian scholar — Dr. Federico Halbherr — to it, who in July laid bare 
and copied a part. At his request Dr. Ernest Fabricius completed the work by the beginning 
of November. They each compared their copy with the original before it was again covered 
up, and communicated their copies to one another. Dr. Halbherr's copy of the whole was 
edited by Professor D. Comparetti, of Florence, in the Mtiseo ItaUano di. AniicMla Olai>s., 
i. pp. 233 foil, (also published separately) ; and Dr. Fabricius published his copy in ilitthcil. d. 
deutschen archaeol. InsUtnts at .'ithens, ix. pp. 363 foil. Dateste gave an account of it irf 
Bull, de Corresp. Helleii., 3885, pp. 301-317; and four editions have appeared in German}' in 
1885, each with a translation and notes. Two, by H. Lewy and F. Bernhoft, are slighter 
productions; a third, by two Bonn Professors, F. Bucheler and E. Zitelnianu, contains a 
scholarly edition of the text by the former and thorough discussion of the law by tlie latter; 
and the last, by Joh. and Theod. Baunack, has elaborate discussions of the language. Meister 
has made some suggestions in Bezzenberger's Beitrage, x. 139 foil. ****** 
Hagioi Deka is near the ruins of Gortyn or Gortyna, a city mentioned by Homer, and, 
excepting Cnossus, at one time the most powerful town in Crete. As some other fragments 
of legal inscriptions have been found in the close neighbourhood of ours, it is conjectured that 
this was the site of the law-court, and that the laws lined the walls." Roby, The Twelve 
Tables of Gortyn, Law Quarterly, 11, 135, 136, where a translation is set forth. 

7 " On consideration of the alphabet, of the syntactical character, and of the legal expression, the 

date of the law is placed by Bucheler and others between the Roman XII.Tables and Plato's 
Laws, i. e. cir. 450 to 350 B. C. Zitelmann inclines to the earlier limit. * * * This Cretan 
inscription lifts us at once over centuries of tradition and careless copying to a first-hand 
knowledge of one of the earliest European codes. The Twelve Tables of Gortyn (as we may 
fitly call them) by their extent and character take the lead of all legal inscriptions, either of 
Greece or Italy." Id. 136. 
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ill SLibstaiice as well as iii arrangement/ and whatever similarities exist may be accounted 
for from the undoubted fact that both derive from a common Aryan source rather than, 
from any conscious borrowing by those who framed them. 

In recent years the antiquity, and even the authenticity, of the Roman Twelve 
Tables have been questioned by the eminent continental jurists Pais,^ Italian, and' 
L,ambert,'° French. But, as Sohm observes," the views of these writers have been con- 
troverted by Girard'- who * * * successfully establishes the authenticity of the. 
Tables " as well by Greenidge who maintains that 

" The style and language of the XII Tables are evidence in favor of their 
authenticity. Their style is thoroughly rugged and archaic — short pregnant 
sentences, evidently intended for the comprehension of the vulgar, and suitable 
for transmission from mouth to mouth, framed in the imperative mood".'^ 

The Twelve Tables were originally set up in the Forum before the rostris'* but 
at the sack of Rome by the Gauls (B. C. 390) they were destroyed. This did not mean,, 
however, the extinction of all knowledge of their provisions, for they were embodied in: 
the works of text-writers and commentators's and even so late as the youth of Cicero, he- 
tells us, '6 they formed part of the Roman school boy's instruction. Still this method of 
preservation was not exact nor always even satisfactory. 

"A couple of score or so are all that can be collected of their provisions 
in what profess to be the ipsissima verba of the Tables ".''' 

8 It seems a misnomer to call the Cretan collection "Twelve Table.s" for it appears to contain some- 

twenty sub-divisions "and the family and family property occupy most of it." Id. 137. 

The following provisions appear to be of special interest: "16 A judge whatever it has 
been written he should judge according to witnesses or as denied on oath, shall so judge as 
has been written; and in respect of other matters he shall decide on oath in reference to the 
matters in contention. "17 If (a man) die, owing money or having lost a suit, if those to 
whomsoever it belongs will to take over the goods, to restore for him the damages and the 
money to whomsoever owed, they shall have the goods." Id. (universal succession) 

9 Storia de Roma (Torino, 1898-9) vol. I. 

■0 La qiicsiion de I'auihenticitedes Xfl Tables (I'ariF, 1902) 

11 Roman Law (3d, ed. ) 48, note i. 

12 Tiouvelle revue hUtorique dc droit, ]u\y a.n(\. ^u^nst, igo2. "Cp. Erman's interesting report in/ 

the Z8. d. Sav. St. vol. xxiii. p. 450 ff." 

13 The Juridical Review XVII, 100. Cf. English Historical Review., January, 1905, 

14 Mackeldy, Roman Law, p. 19. 

15 Muirhead, Roman Law, sec. 23. 

16 De Legihus, II, 23, sec. 59. 

17 Muirhead, Roman Law, p. 97. 
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"A few barely intelligible frajmeats, variously expressed by writets from 
four to six centuries later, and a few traditional statements, are all ouf real know- 
ledge". '« 

"There is unanimity as to the order and contents generally of the first 
three Tables, and the contents of the tenth; but as regards the others there is 
considerable divergence ".'« 

j8 Roby, The Twelve Tables of Gortyn, Law Quarterly Rev, 11, 136. 

*9 "The best attempt to restore the text is that by James Godefroy; (See Qiiatuor Pontes Juris 
Civilis, Geneva, 1653. Otto's Thesaurus, t. iii. p. I) and some additional light has been 
thrown on the subject in our days by the criticism and research of Haubold and Dicksen. 
(Haubold, Institutiones Juris Roman Literariae, t. i. pp. 303-306. Dirksen, Sketch of -the 
Efforts made for restoring the Text of the Twelve Tables. See also Ortoilan's Institutes, t. i. 
p. 98, (SchoU, Iveg. XII. Tab. reliquiae. Bruns, Pontes Juris Romani. antiqui, 5lh ed. pp. 
'4-3.1. Voigt, Die XII. Tafein. Giieist, Syntagma, p. xii. ct seq." Mackenzie, Roman Law, 
(7th ed.) 6, 7. 
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LECTURE A^II 



THE TWELVE TABLES, CONTINUED. 

Character and Place. 

The Twelve Tables were not, as they are sometimes called,' a code ; for there was 
no attempt to include in them the entire body of the law on any subject.^ Nor did their 
f ramers, on the whole, seek to eflfect a reform in the substance of the law. Their effort 
was, in the main, confined to making certain and intelligible those portions of the existing 
law which, because they were not so, had proved most oppressive.^ 

And in doing so they doubtless insured a stricter observance of certain fundamental 
principles as e. g. this — perhaps the earliest — ^expression of the doctrine of due process 
of law. "No one shall be put to death except after formal trial and sentence."^ 

So the mode of adoption marks a long step forward. For the Twelve Tables, 
while traditionally framed by decemvirs, were adopted and put in force by the comitia 
centuriata and were, accordingly, leges. Thus Rome had attained the stage of written 
law ; mos had become lex. 

"In form the laws of the tables were of remarkable brevity, terseness, 
and pregnancy, with something of a rythmical cadence that must have greatly 
facilitated their retention in the memory. ' ' = 

Hence it is not strange that, as we have seen,^ they were made to serve the purpose 
of a text book. 

I Strikingly inaccurate is the sententious phrase with which Maine opens his "Ancient Law": 
" The most celebrated system of jurisprudence known to the word, began, as in it ends, with a 
Code." For, in addition to the point stated in the text, the Roman Law began long before the 
Twelve Tables and continued long after Justinian. 

^ " It seems clear that many branches of it (the law) were dealt with in the Tables only incident- 
ally, or with reference to some point of detail. The institutions of the family, the fundamental 
rules of succession, the solemnities of such formal acts as mancipation, nexum and testaments, 
the main features of the order of judicial procedure, and so forth — of all of these a general 
knowledge was presumed, and the decemvirs thought it unnecessary to define them." Aluirhead, 
Roman Law. p. 96. 

^ "What they had to do was to make the law equal for all, to remove every chance of arbitrary 
dealing by distinct specification of penalties and precise declaration of the circumstances under 
which rights should be held to have arisen or been lost, and to make such amendments as were 
necessary to meet the complaints of the plebeians and prevent their oppression in the name of 
justice. Nothing of the customary law, therefore, or next to nothing, was introduced into the 
Tables that was already universally recognized as law, and not complained of as either unequal, 
indefinite, defective, or oppressive." Id. 

" The purpose was not so much to alter the law, as to fix, definitively and in writing, a 
law which should be the same for both orders." Sohni, Roman Law (.3d. ed.) 52, 53. 

'1 Table XII, law 6. 

5 Muirhead, Roman Law p. 100. 

6 Ante p. 31 
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Livy'' calls them fons omnis pub/id privatique juris ; corpus om7iis Ro7nani 
juris. 

But another has. said: 

"The laws of the Twelve Tables were of less importance in the history of 
the development of Roman law than the institutions by which they were carried 
into execution. "8 

As a whole the Twelve Tables, like the Gortyn laws, may be characterized as a 
conipilation of private law but some of their provisions ^ relate also to public law. 

■>. ni, 34. 

8. Stephen, History of the Criminal Law I, ii. 

9. E.g. those pertaining to courts (IX, 34) laws (VIII, IX, 1,2; XII, 5) and police regulations 
(VII, X). 
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LECTURE VIII 



THE TWPXVE TABLES, CONCLUDED, 
CoNjiJcTURAiv Text. 

TABLE I 
de in jus vocando. 

;()' it, antestaior; 



I. Si in jus vocat, 
igittir cm capita. 



2. Si cahitur, pedemve slruit, manum 
endojacito. 

J. Si morbus aevitasve vitium cscit qui 
in jus vocabit jumentum data; si nolet- 
arceram ne sternito. 

4. Assiduo viiidex assidmis esto; pro, 
letario quoi quis volet vindex esto. 



5 Rem ubi pagunt, orato. 

6. Mi pagunt, in comitio aut in foro 
ante meridiem causam conjicito, quom 
pcrorant ambo praesentes. 

J. Post meridiem praesenli litem ad- 
diciio. 



8. Sol occasus suprema tempestas esto. 
p. Fades — subvades. 



If one summon another before the magis- 
trate, and the latter refuse to go, let the 
plaintiff take witnesses and arrest him. 

If he attempt evasion or flight, let the 
plaintiff' lay hands on him. 

If he is prevented by sickness or old age, 
the plaintiff shall provide a vehicle, but he 
need not provide a covered carriage, unless 
he choose. 

A freeholder (or tax payer) shall give a 
freeholder as surety of his appearance; one 
of the proletariat may give any one who 
may choose to be surety. 

If the parties agree to settle, let then the 
matter be so settled. 

If they do not settle, let the magistrate 
hear the cause before noon in the Comitium 
or the Forum, with both parties present. 

After noon if one is in default let the 
magistrate decide in favor of the one who 
has appeared. 

Let sunset end the session. 

Sureties for reappearance shall be given. 



I. The text here followed is that of Ortolan (following Dirksen and incorporated into Howe's 
Civil Law (pp. 47-59) combined with and corrected by that adopted by Hunter, (Roman Law pp. 17-22) 
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I. 



2. Morbus sonticus status dies 

cum hoste quid horum fiiit ununt, 

judici, arbitrove, reove, dies diffisus esto. 



TABLE II 

de judiciis. 

(Supposed to refer to stake to be deposit- 
ed by each litigant). 

A dangerous illness .... or a day fixed for 
the hearing of an alien's case .... If any 
of these occur to judge, arbiter or party, 
let the case be postponed. 



5. Cui testimonium dcfuerit, is tertiis 
diebus ob portum obvagnlatum ito. 



L,et him who needs a witness summon 
him for the third market day thereafter, by 
calling aloud at his door. 

Even larceny may be the subject of 
compromise. 



TABLE III 
de rebus creditis. 



I A£ris confessi rebusquc jure judicatis 
triginta dies justi sunto. 

2. Post deinde manus injectio esto, in 
jus ducito. 

J. Ni judicatum facit, aut quips endo 
em jure vindicit, secum ducito ; vincito, aut 
nervo, aut compedibus, quindecim pondo 
ne majore, aut si volet minore vincito. 

4. Si volet suo vivito; ni suo vivit, qui 
em victum habebit, libras f arris endo dies 
data; si volet, plus dato. 



6 Tertiis nundinis partis secanto; 

si plus minusve secuerint, se fraude esto. 



For the payment of an admitted debt, or 
an amount adjudged, let the debtor have 
thirty days of grace. 

Such time having elapsed, let the debtor 
be seized by manus injectio and brought 
before the magistrate. 

Unless he pay or unless some one will 
guarantee the debt, let the creditor take him 
away and bind him with cord; or with fet- 
ters not exceeding fifteen pounds in weight 
or less at the discretion of the, creditor. 

Let him be free to Hve at his own expense; 
if not let the creditor who keeps him bound 
give him a pound of bread a day, or more 
if the creditor choose. 

(A rule that the debtor might be kept in 
bonds for sixty days and then the amount 
of the debt publicly proclaimed.) 

A rule that after the third market day the 
debtor might be sent or sold beyond the Ti- 
ber ; and the creditors might divide his body, 
and that any one cutting any more or less 
than his share^ should be deemed guiltless. 



2. Cf. the judgment in Shylock v. Antonio (Merchant of Venice.) 

Digitized by Microsoft® 



Digitized by Microsoft® 



Digitized by Microsoft® 



37 



5. Si pater filium ter venmndnot , filiiis 
a patre liher esti. 



TABLE IV 

de patria potestate. 

Monsters or deformed children may be 
put to death. 

Paternal power over children during 
their life to imprison, beat, or even kill 
them^ even if they hold offices of state. 

If the father sell his son thrice let the 
son be free. 



Rule that a child born within ten months 
after death of mother's husband is pre- 



sumed legitimate. 



TABLE V 
de hereditatibus et tutelis. 



I. 

2. 



J. Uti legassit super pecnnia tutelave 
suae rei, ita jus csto. 

/f.. Si intestato moritur, ci suns haercs 
nee sit adgnatus proximus familiam habcto. 

5. 5"; adgnatus nee escit, gcntilis fainilam 
nancitor. 

6. 

J. Si furiosus est, aguatorum gentilium- 
que in ea pecuniaquc ejus potcstas csto. 
Ast ei custos nee escit. 

8. Ex ea fatnila in earn familiam. 



9- 

10. 
II. 



Females (except vestal virgins) consider- 
ed as under perpetual guardianship. 

Mancipable things belonging to a woman 
under guardianship of her agnates are not 
subject to nsucapio unless she deliver 
them with the authorization of her guardian. 

Provisions of a will concerning property, 
or guardianship of family shall be the law. 

If one die intesta^ and without suus 
haeres let his nearest agnate succeed. 

If there be no agnate let the gentiles 
succeed. 

(A rule that if no guardian is named by 
will, the agnates shall be lawful guardians.) 

Let the lunatic, if he have no curator, be- 
in person and property under charge of his 
agnates, and in default of such, his gentiles. 

(Referring, perhaps, to the rule that if a 
freedman die intestate and without suu.<r 
haeres, his patron succeeds). 

Debts due by or to the deceased are 
divided by law among the heirs according' 
to their shares in the inheritance. 

Partition among heirs regulated by the 
action familiae exiscundae. 

.\ slave manumitted by will on condition 
of paying the heir a certain sum may, if 
sold by the heir, obtain his freedom by 
paying such sum to the vendee. 
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TABLE VI 
de dominio et possessione 



I. Quum nexum faciei mancipiumque 
uti lingua nuncupassit, ita jus esto. 



5. Usus aucloritas fundi biennium. 
caeterarum omnium (annuiis.) 



3. Adversus hostein aetcrna auctoritas. 
6. Si qui in jure manum conserunt. 



7- 



8. Tignum junctum aedihus vineaeque 
et concapet, nc solvito. 



10. Quandoque sarpta, donee dentpta 
erunt. 



II. 



12. 



When one has observed the forms of 
nexum and mancipium, let the \vords used 
constitute the law between the parties. 

One who refuses to abide by such words 
penalized in double damages. 

Let the acquisition of real estate be by 
possession of two years ; of other property 
by one. 

A wife (not married by confarreatio or 
coemptio) may avoid the husband's marital 
power, resulting from usucapio of one year, 
by absenting herself from the conjugal 
domicil for three consecutive nights in 
each year. 

Against an alien a claim is perpetual. 

If there be a contest before a magistrate 
by manuiim consertio J as to property let 
the magistrate leave the actual possessor in 
provisional possession. 

But if there be a contest concerning 
personal liberty, provisional possession 
should be decreed in its favor. 

Let not him whose timber has been used 
by another in building a house or to support 
vines tear it away. 

But in such case let him who used the 
materials belonging to another pay double 
for them. 

And if such materials become detached 
their owner may take them. 

The property in a thing sold and delivered 
is not transferred to the buyer until he has 
paid the price, or otherwise satisfied the 
vendor. 

Let conveyances by mancipatio and in 
jure cessio be held valid. 



3. A fictitious combat. 
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TABLE VII 

de jure aedium et agrorum 

Let a clear space of two and a half feet 
be left around each house. 

If a man plant a hedge between his own 
land and his neighbor's let him not go 
bej'ond his line; if he build a wall let him 
leave a foot of space; if he dig a ditch or 
trench let him leave a space equal in 
breadth to the depth of the excavation and, 
if a well, six feet; olives and fig trees must 
not be planted nearer to the line than nine 
feet, and other trees five feet. 4 



J. Hortus . . . haeredium . . . iuguriuin 



5. 5** jurgant. . . . 



>8. Si aqua pluvia nocet. 



<>■ 



JO. 



Garden. . . . small estate. . . . grange. . . . 
Regulations concerning these subjects. 

Between fields of neighboring proprietors 
let a space of five feet be reserved for turn- 
ing the plougfi — which shall not be subject 
to usucapio. 

If neighboring proprietors cannot agree 
as to boundaries, let the magistrate appoint 
three arbitrators. 

A rural servitude over the property of 
another is eight feet in width in the direct 
xourse and sixteen feet in the bends. 

If the way be not kept in order by neigh- 
boring proprietors one may drive his vehicle 
where he finds it necessary. 

If rain water, artificially diverted by 
another from its natural channel, threatens 
injury to one's property, the latter may 
bring an action aquae pluviae arcendae and 
obtain compensation for damages so incur- 
red. 

When the branches of one's tree over- 
hang a neighboring property, let them be 
trimmed up to a height of fifteen feet from 
the ground. 

One may enter upon his neighbor's land 
and gatlier fruit which has fallen from his 
own tree. 5 



Ascribed by Gaius to Solon's Code. 
Cf. common law right of recaption. 
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2. Si membrum rupit, ni cum eo pacit, 
talio esto. 



4. Si injuriam faxit alteri viginti quin- 
que aeris poenac sunto. 

5. Riipitias . . . . sarcito 



6. 



8. Qui fntges excautasset . 
nam segctem feliexeris. 

9- 



TO. 



II. 

12. Si nox furttim factum sii. si 
eccisit, jui e caesus esto. 

17. 



TABLE VIII 
de delictis 

Capital punishment prescribed for libel. & 

Against him who destroys the limb of 
another and does not compromise, let there 
be retaliation in kind. 

For the breaking of a bone of a freeman 
the penalty is three hundred asses; of a 
slave one hundred and fifty asses. 

For injury or insult to another, the 
penalty is twenty-five asses. 

Let accidental damage done to another be 
repaired bj him who is in fault. 

If damage is done by a quadruped let its 
owner repair the damage or surrender the 
animal. 

An action lies against one who lets his 
flock feed in another's field. 

He who by enchantment blasts the crops 
of another or draws them from one field to 
another. . . . (penalty). 

Penalty of death for nocturnal trespass 
and theft of crops, if committed by a person 
of the age of pubert} 
to be scourged. 

Wilful burning of buildings of another 
punished by burning to death. Negligent 
)3urning to be compensated for. One too 
poor to pay such damages to be punished 
moderately. 

Penalty of twenty-five asses for each tree 
of another wilfully cut. 

A nocturnal thief may be killed' in the 
act. 

But a thief surprised in the day-time 
may not be killed unless he resist with 
arms. 



lei'e alie- 



If below that age 



Verses imputing -crime or immorality. 
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14. 



15- 



i6. Si adorat fiirto, quod nee manifestiim 
escii, 

n- 

i8. 



19. 



_20. 



21. Palronus si clienti fraudem fecerit, 
sacer esto. 

23. Que se sierit testarier libripensve 
fuerit, ni testimonium fariainr improbiis 
intes abilisqiie esto. 



■?J- 



2<f. 



25-. Qui malum carmen incantasset. 
malum venenum. 



A thief taken in flagrante delicto should 
be scourged and delivered over in bondage 
to the owner of the stolen properly. If he 
is a slave he should be scourged and cast 
from the Tarpeian rock. If under the age 
of puberty he should be scourged and made 
to pay the damage. 

(Describes the ceremony of searching for 
stolen property with no clothing but a linen 
cloth around the loins and with a platter in 
the hand.)'' 

If one institute an action for a secret theft 
. . . (let there be double damages. ) 

(A provision for prescription acquirendi 
causa) 

Rate of interest limited to one per cent per 
month, with quadruple penalty for usury. 

A double penalty for breach of faith by a 
depositary, 

A right of- action given to any one to re- 
move unfaithful guardians ; and double pe- 
nalty against guardians who appropriate the 
property of their wards. 

If a patron defraud his client let him be 
devoted to the gods. 

If a witness to an act or mancipatio re- 
fuse to testify let him be infamous, incapa- 
ble of testifying himself, and unworthy of 
having testimony given on his behalf. 

A false witness shall be burled from the 
Tarpeian rock. 

One who slays another accidentally shall 
provide a ram to be sacrificed in his stead. ^ 

Incantations and poisonings punished by 
death. 

Seditious assemblies at night, in the 
city, punished by death. 



7 Aristophanes' "Clouds' contains an allusion to a similar ceremony indicating its existence 

among the Athenians. 

8 Hunter, Roman Law p. 21. But cf. Howe, Civil Law p. 56. 
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..y Members of collegia empowered to make 

rules for tlieir government, provided the}- 
be not contrary to law.' 

TABLE IX 
de jure publico 

J, Special legislation for individuals 

prohibited. 
.2. The comitia centiiriata alone have the 

right to render judgments concerning a 

citizen's caput. 
J. A judex or arbiter who receives a bribe 

shall be punished with death. 
,^. Appointment of quaestores parricidii, 

and provision for appeal to the comitia in 

criminal cases. 
.5. Penalty of death for one who stirs up au 

enemy against the Roman people or 

delivers a citizen to the enemy. 
6. No one shall be put to death except after 

formal trial and sentence.'" 

TABLE X 
de jure sacro 

1. Hominem mortuum in urbe no Let no corpse be buried or burned with- 
:sepelito, neve urito. in the city limits. 

2. Hoc plus nefacito. .. .Rogum ascia Make no unnecessary display (at 
.ne polito. funerals). Do not smooth the wood of 

the pyre with the axe. 

J. (Further sumptuary restrictions in 

regard to funerals). 
/. Midlers genas ne radunto ; neve Let not the women disfigure their faces 
lessum juneris ergo hdbenio. nor display immoderate grief. 

5. Homini mortuo ne ossa legito, quo Do not collect the bones of the dead in 
;post funus faciat. order to make a funeral (except for those 

who died in battle, or in a foreign land.) 

6. (Further sumptuary regulations to 

prevent extravagant expenses at funerals). 

9 " An important aspect of the Public Law of the Twelve Tables is the guarantee of the right 
of free association, provided that it have no illegal intent. While nocturnal gatherings 
(coctiis noctwni^ are prohibited, the formation of gilds (collegia') is encouraged." 
Creenidge, Historical Introduction to Poste's Gaius, xxiv. 

^° (Due process of law.) 
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7, Qui coronam parit ipse, pecuniave 
^jus, virtutis ergo duitor ei. 



8. 

g. Neve auruin addito. 
■denies vincti escunt, ast im 
jepelire urerve fraude esto. 

lO. 



II, 



Quoiauro 

cum illo 



If one by himself, his slaves or his horses 
have gained a crown, let the honor be ac- 
corded to him (at liis funeral). 

No person shall have more than one 
funeral, nor more than one bier. 

Add no gold; but if the teeth of the 
dead are fastened with gold; it may be 
buried or burned with the remains. 

No funeral pyre or sepulchre shall 
be placed within sixty feet of another's 
property without his permission. 

Property in a tomb not to be acquired by 
mere usucapio, or preiscription. 



TABLE XI 
Supplementary 



Patricians 
plebeians. 



shall not intermarry with 



TABLE XII 



Supplementary 

Pignoris capio lies for 



the price of a 
or employed to 



2. 

nacuit. 



Si serviis furtum faxit noxiamve 



3- 
velitis. 



Si vindiciam falsam tulit .... rei si 
.tor (sive litis praetor) arbitros 

tres data: eorum arbitrio fructus 

duplione damnum decidito. 



beast sold as a sacrifice, 
earn money therefor. 

If a slave commit a theft or other tort. . 
master to be held in noxal action. 

If one possess in bad faith, let the 
magistrate in the cause appoint three 
arbiters and on their decision let such 
possessor be condemned in double the 
fruits. 

^- A thing which is the subject of litiga- 

tion, shall not under a penalty of twice 
its value be dedicated to sacred uses. 

5. Laws enacted by the people repeal prior 

inconsistent ones. " 

" Greenidge calls this "the most typical and important utterance of the Tables which shows 
how little the Decemvirs regarded their own work as final, how little they were affected 
by the Greek idea of the unalterability of a Code — of a Code forming a perpetual back- 
ground of a Constitution — in fact, by the idea of a fixed or written Constitution at all. It 
is an utterance that expresses the belief that law is essentially a matter of growth." 
Historical Introduction to Poste's Gaius, xxiv. 
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SYLLABUS OF LECTURE IX 



'' Formulating 
Agency : 

Comiiia 

iributa 



^The plebeian assembly; perhaps a continuation of 

concilium plehis. ' 
Eecognized and exalted, if not created, by leges Valeriae 

et Honoratiae (Koman Magna Charta) B. C. 449. 



Quaestores. 
Aediles. 



Progress of 
Jus Publicum' 



' 1. Quaes torship 



Honores open- 
ed to plebs 



(!. 



Consulship 



Elected inferior magistrates, e. g. 

Appellate jurisdiction fi'om magistrates confirmed. 
Acquired a certain control over Senate. 
Attctoritas patrum not required after lex Hortensia 
(B.C. 287.) 

Duties at first judicial but later 

financial. 
Opened to plebs B. C. 421. 
In 410 three ovit of four qtiaestores 

were plebs. 

{Extension to plebs proposed B.C. 445. 
„ „ „ authorized bv lex 

Licinia (B.C. 367.) 
First plebeian consul B. C. 366. 

fEstablishedB. r. 443. 

Enrollment and assessment 

of citizens. 
_ Nomination of Senators etc. 
Custody of public property 

and money. 
^Supervision of public morals. 

First plebeian censor B. C. 351. 
One censor required to be plebeianbv 
Jeges Piibliliae B. C. 339. 

{An offshoot of the consulship. 
Duties mainly judicial. 
First appointed B. V. 367. 
Opened to plebs B. 0. 337. 

(A sort of building inspectorship. 
( Opened to plebs B. C, 304. 

' Guardians of national religion. 
Custodians of fas and later of jus. 
Opened to plebs by lex Oeulnia B. C. 

300. 
Originally 3 pontiffs; later 7 and 9. 
First plebeian pontifex maximus 
(Tiberius Coruucanius^) B. C. 253 



3. Censorship < 



Duties< 



5. Aedileship 



Pontifical 

College 



Muirhead Eotnan Law, sec, 17. 
Howe's Civil Law (2nd Ed.) p. 73. 
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SYLLABUS OF LECTURE X 



PEOGRESS OF JUS CIVILE. 



Legal Fictions 



Character, 



\ 



(In jure cessio.l 



j- Legal Fictions 
/Factors of legal development ' . . | Equity 

Legislation 
/"Any assumption which conceals or affects to conceal 
the fact that a rule of law has undergone alteration, 
its letter remaining unchanged, its operation being: 
modified."^ 
In Kome partly a result of interpretation by the College 

of Pontiffs. 
Employed by the Praetors. 

" In their task of ameliorating the law the praetors 
< proceeded as unobtrusively as possible, by tacit rather- 
than by open legislation, and rather by innovations 
in the adjective code, to use Bentham's expression, or 
code of procedure, than in the substantive code. The- 
introduction of the formulary system, giving theni 
authority to create new actions, had virtually invest- 
ed them with much legislative power. The new 
actions introduced by the praetor were called actiones 
utiles.'''' 

" If a person confessed before the magis- 
trate that his opponent in the action 
was the owner, he was divested of Ms. 
ownership, provided that at the moment 
of the confessio he was still owner. 
This suggested a general method for 
transferring ownership.''^ 
^Medium for in- 
troducing new ( Vindicatio in libertateiiu 
juristic acts c.gj „ in patriam. 
Bmancipatio. \ „ in potesiatem. 

"Thefather might sell his son, by a purely imaginary 
Instances.^ ^^^^> thrice repeated, into the bondage of another trhc 
would manumit the son after each sale by means of 
in jure cessio.'"^ 
Datio in adoptioncm. 

^Nature. " In the mancipatio a declara- 
tion was made that the thing was 
sold for one sesterce, and the alienee 
having paid his sesterce, ownership 
passed to him in virtue of the Twelve 
Tables. So far then as mancipatio, 
took the form of a 'mancipatio nttmmo 
una,- it had passed from a genuine 
to a purely fictitious sale {imaginaria 
venditio.)"^ 

, Gifts. 
Instances^ TTrust agreements 

^Fiduciae< Pactum convent um 
causa \,Pledge 



^Fictitious wa;i- 
cipatio (sesfertio 

nummo uno) , . 
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SYLLABUS or LECTURE XI 



Legislation. 



Stipulation 
(or sponsio)^ 



PROGRESS OF JUS CIVILE, CONTINUED. 
" Seantj- during the republic but became very voluminous under the empire.'" 

fEnacted B. C. 445. 

L,ex Canuleiai^ -fSufffagium 

[Extended to plebs elements of civitas. . . .< Commercium 

\Connubium 

j^g^. rEnactedB.0. 287. 

Hoitensia LMade plebiscila binding on whole people and hence equivalent 

to leges.'' 

,A. contract depending on use of certain words; hence "verbal." 

"The creditor asks the debtor : spondesne mihi centum daref 
The debtor answers : spondeo. This form of sponsio was 
regarded as specifically Roman (i. e. as being juris civilis) 
and could only be employed, therefore, among Roman 
citizens."* . 

"The eldest known descendant of the primitive nexiiiii."= 
Validated a class of agreements previously unenforcible. 

By it obligations might be {S4Sttransformed). 

VEuforcible by action next mentioned. 

rSum {Lex Siiia, B. C. 244 ca.) 
'Lav to recover specific . .^ or 
Legts actio I Thing (Le.v Calpurnia B. C. 234 ca). 

per condtcJ . 

iionem^ 1 Included cases not covered judicis postulatio. 

\Judex not appointed at first appearance of parties. 

^ , . r Enacted B. C. 2nd century. 

Lex Aebutia < 

'-Helped to abolish legis actiones' 

Maine, Ancient Law, p. 40. 
Gaius, Institutes, I. i. 

Muirhead Roman Law, sec. 39; Encyc. Brit. xx. 694-5, Sohm, Roman Law, sec. 8. 
<Sohm, Roman Law, p. 401. 
Maine, Ancient Law, p. 316. 

Muirhead, Roman Law, sees. 40, 41; Sohm, Roman Law, pp. 244-6; Hunter, Roman Law, p. 37- 
Gaius, Institutes, IV, 39. 

"After the legis actiones were aboh'shed as modes of proceeding in civil suits their forms still 
survived in the ceremonies of adoption, the manumission of a slave, the emancipation of a son, and 
•conveyance by in jure cessio." Paste's Gaius, (Whittuck's ed.), 474. 
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SYLLABUS OF LECTURE XII 



tux 
Aqtjilia. .. 



'In general 



Fundamentfil 
provisions X 



LEGISLATION, CONTINUED. 

A plehiscititm, proposed by the tribune Aquilius. ' 

Probable date 467 A. U. C. (287 B. 0.) 2 

Purpose to provide compensation for injuries to property, 

nucleus of tlie Konian law of damages. 
Supplemented but did not repeal damage provisions of XII 
. Tables (VIII) s 

f"Si quis scruum seniamue alienum alienamiie qiiadrupedemue- 
pecudem iniuria occiderit, quanti ea res in eo anno phmmi 
fuerit, tantum aes ero dare damnas esto." (Cap. I) 

'Ceterarum reruin praeter hominem et pecudem occisos si quis' 
. alteri damnum faxif, quod usserit fregerit ruperit iniuria^ 
qaunti ea res fuerit in diebus triginta proximis. tantum aes 
domino dare damnas esto." (Cap. Ill) 

f'Acts of commission not merely omission. * 

1 Acts under magisterial rigLt^ 



Essentials of 
liability . . 



Injuria; s Excluding 



■ I Self-defense, 
1^ Urgent necessity, 



private rigtt. 



Culpa. 



/Want of coiiduct observed by bonus pater familias. 
Higher standard required of experts. 

] Generally levissima /«„„„„„.„ 
\ culpa sufficient •'^®^^^"^^- 



exception . 



■\: 



Soldiers. 

Gamesters. 

Contributory negligence. 



Legis actio 
Aquiliae . 



^Damnum ^ (loss to owner) . 

,^r , . 1 ,■ / Compensation imposed as penalty 9 

I'Nature : A penal action . \ Delinquent's heirs not liable, 
r Owner. 
^ Actor '° < Bonae ^rfei possessor. 
.<^ Parties . .i I Possessor of jus in re aliena. 

\Reus: '' Any party responsible for rfamnnw. 

(At first value of thing damaged. 
V Later, difference between its actual 
[ and normal value. 



.Measure of damage 



\Extension 



rT, i- i Utiles. 

fBy actiones |^„ ^^^;„,^_ 



EPII-1802 



''' I » praetor 
vFint "' 



Finally incorporated into Justinian's Digest. '+ 



Grueber, The Lew Aquilia, Pt. I pp. 3. 4- 

Id. pt. II, sec. 1. 

Id. pt. II, sec. 2. 

Id. sec. s ; Sohm, Roman Law p. 48s ; 

Mackenzie, Roman Law p. 270 n. 

Grueber, sec. 7. 

Id. 

Cf. Spanish Civil Code, arts. 1719, 1903, 



8 Grueber, sec. 8. ' 

9 Id. sec. 14 ; Sohm, p, 435 ; Mackenzie, 271. 

10 Grueber, sees. 9, 10. 

11 Id. sec. II. 

12 Id. .sec. 13; Sohm, p. 435. 

13 Id. sec. 4, Sohm, p. 436. 



>4 Lib. IX, tit. II, 117-144 (Monro's ed., Vol. II) 
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SYLLABUS OF LECTURE XIII 



/'Geueral 
character 



Sovirces 



Jus Gentium. .< 



VForms 



That part of Romau private law wkicli coincided with that 

of other nations as regards fundamental conceptions. 

Xot the " law of nations " but the law for aliens. 

. .< Of. English "law merchaiif'(]iow in force in Philippines) 

Arose from growing influx of, and trade with, foreigners. 

Benefits available to all civil beings, whether citizens or 

I not. 

/'Treaties. 

[Surronnding nations. 
Legal systems of i Conqviered territory. 
VRome. 

' Urbamis : Heard eases between citizens 
Provincial (ultimately 14). 



•t 



f Praetors 



Formulating 
agencies . . . 



Peregrmus<, 



First appointed about 242 B. C. 
Function to hear cases iuA-olviug 

foreigners, and to relieve praetor 

urbanus 
Needed to know and apply foreign 
, law 



Comitia Tributa. 



^Announcement by praetor on taking office of 
relief he would grant in given cases dur- 
ing his term. 

Usually included edictum of predecessor 
with slight additions. 

Probably originated by some praetor who 
had exjjerienced recurring applications for 
_Udictiim similar relief. 

' Perpetunmi^„ . .J Edict proper. 

contents^ Appendix of actions. 

Posted in album, or white board tablet in 
forum. 

Marked by increasing reliance upon aequitas 
or natural justice; hence the period of 
"equity." 

Used by Koman law students as elementary 

, text book. 

J'lebiscita or leges. 
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LECTURE XIII 

JUS GENTIUM.' 
Various factors led the Roman law into its third stage, but foremost among 
them was the growing influx of, and trade with, foreigners/ which necessitated the 
application of legal principles to and by others than Roman citizens. The process 
was much the same as that which led to the formation of the English law merchant,^ 
and the result was the infusion of new principles iiito the Roman private law so that 
the portion thereof which coincided with the law of other nations became known as 
jus gentium.* It meant originally, not the "law of nations", with which it has 
sometimes been confused, but the "law for aliens. "s And as the new principles 
permeated the entire law of Rome the jus gentium ceased to be merely an exotic 
appendage thereof and produced an advanced stage of the whole whose benefits, no 
longer confined to citizens, were available to all civil beings. 

The Praetor. The instrument thru which this was brought about was the 
praetorship, the one judicial office at Rome. Originally an offshoot of the consulship^ 
and designed to relieve it of judicial functions when opened to the plebs, the praetor's 
importance increased with the growing volume of litigation.'"' At first there was but one 
praetor 'and he at Rome. Then prae tores were appointed for the provinces, eventually 
fourteen in number. Finally about 242 (B. C.) a praetor peregrinus was appointed to 
hear cases where either party was a foreigner, the other then being known as praetor 
urbanus. ^ Naturally the new praetor could neither refuse to apply pertinent rules of 
his own law nor ignore those of other legal systems, in contemplation of which the 
parlies had contracted. 

One custom of the praetor was to issue, upon taking office, a brief 
announcement (cdictum) of the sort of relief he would grant during his term.* It 
usually included the edictum of his predecessor, with slight additions, and was posted 

I Known also as Jil^ Honoiarium and Praetorian Law. 

"In its infancy the jus f/cntittm was jus honoraiium; having undergone a period of 
probation and attained to manhood — it was tested more particularly in its application to foreign 
trade — it took its place definitively as part of the civil law of Rome." Sohm, Roman Law, p. 
259. But see Hunter, Rom.an Law, pp. ,34-36. 

z Sohm, Roman Law, (3d. ed.) sec. 13 ; Muirhead, Roman Law, sec. 42. 

3 Howe, Civil Law, (2nd. ed.) 96-98. Cf. Mitchell, The Law Merchant (Cambridge, 1904) 161; 

Scrutton, Influence of Roman Law on Law of England (Cambridge, 1885) 179, 180, i8r, 183, 

4 Sohm, Roman Law, sec. 14. 

5 Id. p. 259; Howe Civil Law, (2nd. ed.) Lecture VI; Hadley, Roman Law, pp. 90 et seq. 

6 Muirhead, Roman Law, sec. 43; Sohm, Roman Law (3d. ed.) sec. 15. 

7 Muirhead, Roman Law, sec. 43 ; Sohm, Roman Law sec. 15. 

8 The custom probably originated with some early praetor who had experienced recurring applica- 
tions for similar relief or for that which he could not grant and who saw in the edictum a mean* 
of avoiding annoyance. 
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on thfe album or balletin board of the Roman forum.^ The accumulated edicts, known 
as the edichim perpetnum, thus became a repository of Roman legal precedents, not 
unhke the reports of Anglo-American law; and as the former was marked by increas- 
ing reliance upon aequitas or natural justice, i** and was used as an elementary text 
book by law students, ^^ the result was a decidedly progressive influence upon the 
Roman Law. 

9 Sohm, Roman Ivaw, (3d. ed) sec. 15 : Mciirhead, Roman sec. 49. 
" Maine, Ancient Law, Ch. III. 
" Cicero, I>e LefifiO !(s. 
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SYLLABUS OF LECTURE XIA^ 



/History . . 

and 
Character 



The Formulary 
Procedure ■ 



Proceed- 
ings in jure^ 



Introdttced thru the praetor peregrinus. 

Partly evolved from legis actio per condictionem. 

Placed on equality with Legis Actiones by lex Aebiitia (B, 

C. 150O. A.) 
Made exclusive by Lex Jitlia. 
Abandoned under the later emperors (C. A. 394 A. D.) 

, , , T . , (In rare (before praetor) 

(.Included two stages- <[ iJj^^^„\^ (before /«rfe.r 

' Argument of questions of law. 

[praetor's \^^tcup7ralores 
instructions ^ ^j^ either party were 

\^ peregrinus). 

/Character^ , 

Cf. modern instructions to juries. 
Imitated in Scotch law. 



Litis 

Contestatio . 

per ' 

^Formula. 6 



, Began in Praetor's imperium. 



^Contents 



'Statement of subject- 
matter. 

Set forth facts which 
entiled actor to- 
relief independent 
of jus civile. 

{Statement of actors: 
demand. 
Designation of triers. 
Condition of judgment 

Direction to render 

judgment. 
Always pecuniary. 
S But might be modi- 
fled to suit cir- 
• ( cumstances. 

AdjiuHcatio .—Direction to transfer.- 



/DemonstratiO'^ 



Intentio 



Condemnatio 



B,xceptio 
(sometimes J 



Proceedings ./Hearing. 

in jitdicio. . . .\Sentcntia 



rA plea of defense on 
I grounds of equity 
or public policy" 
J (Cf. modem de- 
murrer). 

„. 1 ( Peremioria^ 
U^incls [Diiatoria. 



(Coiidemnatoria. 
' {Arbitriiim (might be in nature of flne.)» 



^Execution ' Controlled by magistrate 
i.xecution..^^_^_^_^ „„„,„„./ Person. 



■ Issued against 



Property. 
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LECTURE Xn^ 



JUS GENTIUM, CONTINUED. 

THE FORMULARY PROCEDURl?. 

Another important contribution of the praetor was the fornuilar}' procedure. 
This was, indeed, paitly evolved from the old legis actio per condktionem, but in time 
it became something very different tho it was placed on an equality with the legis: 
aqtiones by the lex Aebidia of the second century B. C. ' Under the formulary 
procedure a lawsuit included two stages,"" the first before the praetor himself {injurey 
and the second {in. jiidicio') before an oflBeial termed judcx^ but who resembled the 
iniodern referee more than a judge. 

Formula. The praetor's function was to draft the formula, an instrument 
serving, in part, the purpose of both pleadings and instructions, ^ and which embodied 
the issue of fact which X\\& judex was to decide. ^ The composition of the formula is- 
thus described by Gains * : 

"Sec. 39. The formula is composed of the Demointraiio, the Intentio^ 
the Adjndicaiio, the Condcmnatio. 

Sec. 40. The principal function of the part of the formula called 
Z?««(7W5/ra/z<7 is to indicate the subject-matter of dispute, (the cause of action,- 
the title of the plaintiff's right, the origin of his claim), as in the following 
example: 'Whereas Aulus Agerius sold a slave to Numerius Negidius,' or, 
'Whereas Aulus Agerius deposited a slave in the hands of Nenierius Negidius.' 
Sec. 41. The /«fe;i/w is that part of the formula which expresses tlie- 
" ' claim of the plaintiff, thus: 'If it be proved that Numerius Negidius ought 
■-to convey ten thousand sesterces to Aulus Agerius;' or thus: 'Whatever it be 
proved that Numerius Negidius ought to convey or render to Aulus Agerius;' 
i or thus: 'If it be proved that the slave in question belongs to Aulus AgeriuB- 
by the law of the Quirites'. 

Sec. 42 The Adjudicaito is that part of the formula which empowers- 
the/K</(?^ to transfer the ownership of a thing to one of the litigants, and 
occurs in actions for partitioning an inheritance between co-heirs, for 
dividing common property between co-partners, and for determining bounda- 
ries between, neighboring landholders. In these the praetor says: 'The 
portion of the property that ought to be transferred to Titius, do thou, judcx^ 
by thy award traiisfer to him!' 

1 Muirhead, Roman Law, sec. j(4- 

2 Sohm, Roman I,aw. sec. 47. 

3 Or recuperator if either party were peregrinug. 

4 There is a similar practice in'the modern Scotch law. See Scottish Jurist, XXXIII, 287. 

s Sohm, Roman Law, (3d. ed.) sec. SO- Form: "JlKlae csto. Quod Aulas Aqcrins apud Nuiiicriiiiii: 
Negidium mensam argenieam deposuit , qna dc re ayUni; quidquul oh cam rem N. TSIegidium 
A. Agerio dare faccre oportvt ex flde bona, ejus judex ISl . ^Tcgidiiim A. Agcrio condemnalo, 
nisi restitnat ; si non paret, absolvito." Gains, Institutes IV, 47. Cf, Form of Writ of Right 
Patent. Fitz Herbert's Natura Brevium (1718) p. 3- The names ascribed to the parties, like 
the English "John Doe and Riciiard Roe," are those used in t\pical Roman forms. See 
Muirhead, Roman Law, p. 366 n. 6. 

f> Institutes, IV, 39-44- 
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Sec. 43. The C ondemiiatio is that part of the formula which empowers 
the judex to coiideiiiu or absolve the defeudaut, thus: 'Do thou, judex, 
-coudemu Nuuierius Negidius to pay to Aulus Agerius ten thousand sesterces; 
if it be not proved, declare him to be absolved;' or thus: 'Do \.\\o\x judex 
•condemn Nuuierius Negidius to pay to Aulus Agerius a sum not exceeding ten 
thousand sesterces ; if the case be not proved, declare him to be absolved;' or 
thus: 'Do \.\\Q)n, judex , condemn Numerius Negidius to pay to Aulus Agerius,' 
et cetera, without inserting any maximum limit as, e. g., of not more than ten 
thousand sesterces. 

Sec. 44. These parts are not concurrent, but where some are present 
others are absent. Sometimes tire lutentio is found alone, as in the prejudicial 
formula to decide whether a man is a freedman, or to ascertain the amount of a 
dower, or to settle other preliminary inquiries. But the Deinonstratio, 
Adjudicatio, and Condemnatio are never found alone, for the Demonstratio is 
inoperative without an Litentio and Condemnatio, and the Condemnatio and 
Adjndicatio are inoperative without a Demonsttatio or an Infentio." 

In order intelligently to draft a formula the praetor needed to hear the parties 
and the first stage consisted in listening to their contentions and hearing arguments 
upon questions of law; for such questions were invariably settled in the formula itself 
and were never left to the. judex (who was a layman) so that ihe/onnula also became 
a repository of judicial precedent.'' After drafting the formula the praetor sent it to 
•the judex for his guidance and the second stage of the trial took place when the 
parties appeared before the latter and he heard their evidence on the questions thus 
referred to him. According to the way he found thereon he proceeded to dictate the 
seitteniia^ which was indicated, for either outcome, in i\\Q formula. The judex could 
uot, however, issue the execution, which was under the praetor's control and was 
against the defendant's person or property, successively. ' 

7. Sohm, Roman Law, (3d. ed.) sec. 50. 

8. Sohm, Roman Law, (3d. ed.) pp. 286—302. 
.9. Id pp. 302—305. 
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SYLLABUS OF LECTURE X\ 



JUS GENTIUM, CONCLUDED. 

l' Wife given dowry 
Marriage between cives and | uissolxitiou. 
percgrinae recognized 



' Familia 



Obligations . 



ExTEXT or 

IXFLUEXCE 



^Property 



at 



I Acusatio adulterii avalla- 
L ble to husband. 

r Followed status of mother. 

Children J Exempt from patria potesias. 

I But entitled to support. 

f5./^„/«.. enlarged.... {g«™-Jf^, 

'Literal (book entries) 



New forms of 



(Mutimm (loan for cou- 
I sumption). 



< 



contract in J Keal (veqniTing \ Commndatum (gratui- 

troduced..) delivery) ^ tous loan for use). 

Dcposittim (storage), 
[Pignus (pledge). 
Consensual 

(resting on ^Einptiovcnditio (sale) 
consent alone) Locatio conductio (hir- 
ing)- 
5oaVfrt5(partnership> 
^Mandatum (agency). 

Assignee recognized as owner and suitor. 

'Hypotheca: simple pledge- 

Law of pledge developed by I Y"'' ^}^^^ «* '^^^^ »* 

adopting from Greek law.l . ' vf i!'- ■ • ■ .. 

'■ =■ \ Antichresis: giving right 

[ to fruits and profits. 

Eule of general average adopted fromEhodian sea law- 

^'Boiiitary" (praetorian) f Supplemented "quiritary". 
I ownership recognized. ( Enforced by actio puhlkiaim. 

Creation of servitudes permitted by simple agreement 

{quasi tradilio servitnlis.) 

'I Land tenure by emphyteusis recognized. 

'h'idei commissa (testamentary trusts)' 

introduced. 
Awarding of bonorum ( ^^ i , j , ^ 
possessio (decedent's I g"!;.'f"" '"^"'"^ 
VSuccession <^ property) to one noti ^^ ,„^„,„,<,. " 
technically an heir. I, 

Mancipatory will of pis civile becomes: 
unitateral, and the famiiiae emptor a mere- 
^witness. 
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LECTURE XV 



JUS GENTIUM, CONCLUDED. 

KXTENT Ol? INI^LUENCE 

The extent of this foreign influence and of the broadening effect of contact with 
outsiders was wide and far reaching. ' In the family law it brought recognition to 
marriages between a'ves amA peregriiiae (foreign women), subjected the unfaithful wife 
to a charge of adultery in such a marriage but authorized the return of dowry at 
its dissolution, gave children thereof the status of their mother so as to exempt 
4hem from the patria potcstas but still entitled them to support. => In the law 
of obligations3^the contract of stipulatio was enlarged — its form relaxed and its 
scope extended — and entirely new forms introduced. Besides the literal contracts, 
consisting of book entries, there were the real, requiring delivery, and including 
mulimm, (loan for consumption) commodatum (gratuitous loan for use) deposittcm 
(storage) and pig/i?is (pledge); and the consensual, resting on consent alone and com- 
prising emptio veudiHo{sa\e)hcaiioco>id/ictio(\ihing)socieias(pa.rtneTsh\p)aud7iia?idahcm 
{agency). As directly illustrating tlie borrowing process then in vogue the law of 
pledge may be instanced. The pigniis above mentioned was defective because, being a 
real contract, it applied only to movables.+ It was now supplemented by two contracts, 
borrowed from the Greek law'' and applicable to immovables, viz., hypotheca (simple 
pledge with right of sale on default) and antichresis, which gave also the right to fruits and 
income. So from the Rhodian sea law the Romans adopted, and transmitted to modern 
nations, the important doctrine of general a\rerage. " A glimpse of liberal tendencies like- 
wise appears in the recognition of the assignee of a contract as the real party in interest 
and the one entitled to sue. " In the law of property "bonitary" * or praetorian ownership 
supplemented the "quiritary" of the older law and a special proceeding (actio publiciana) 

' Sohm, Roman lyaw, sec. 16, 

^ Muirhead, Roman Law, p. 237. 

-3 Muirhead, Roman Law, sec. 53; Howe, Civil Law (2iid. ed.) p. 80 ct seq. 

4 Sohm, Roman Law, pp. 374, 375. 

3 Id. pp. 375-378. 

^ Howe, Civil Law (2nd ed.) pp. 87, 88. 

7 Sohm, Roman Law, pp. 442, 443. 

* " Sec. 40. We must next observe that for aliens there is only one ownership and only one owner 
at the same time of a thing, and so it was in ancient times with the people of Rome, for a man 
had either qiiiritary dominion or none at all. They afterwards decomposed dominion so that one 
person might have quiritary ownership of an object of which another person had bonitary 
onwership. 

Sec. 4, For if a mancipable thin? is neither mancipated nor surrendered before a magi-strate 
33Ut simply delivered to a person, the bonitary ownership passes to the alienee, butthe quiritary 
ownership remains in the alienor until the alienee acquires it by Ms ucapio ; for as soon as us ucapio 
is completed, plenary dominion, that is, the union of bonitary and quiritary ownership, vests 
in the alienee just as if he had acquired the thing by mancipatio or surrender before a magistrate." 
Gaius, Institutes, II, 40, 41. 
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was provided for its enforcement. » The creation of servitudes by simple agreement 
(quasi traditio servitutis) was authorized, "" and land tenure by emphyteusis recognized. " 
Now also fidei commissa (testamentary trusts) were introduced and bonorum 
possessio (of a decedent) began to be awarded to other than technical heirs. Finally 
the mancipatory will of the jus civile was transformed into an unilateral instrument^ the 
familiae emptor becoming a mere witness. '^ 

9 Sohm, Roman Law, (3d. ed.) pp. 328, 329. Cf. Miiirliead, Roman I.aw, sec. 52. 

JO Muirhead, Roman Law, sec. 69. 

11 Id. sec. 70. Cf. Maine, Ancient Law, 299, 302, 303. 

12 Sohm, Roman Law, pp. 572-574, 
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SYLLABUS OF LECTURE XVI 



/'Character 



JusNaturale: 



pTUe law- whicli nature lias tauglit all living tilings 
' so as to be common to men and beasts."' 



(Beueflts available to all human beings per se. 

Source Doctrines of the philosophers, especially the Stoics. 

'Tiberius Cor uncanius, first i^lebeiau Pontifex Maximus 

and interpreter of law to the people. 
P. M. Seaevhla, 133 B. C. 
Servius Sulpicius, b. 106 B. C. 



Formulating 

Agency : 

Tlie Juriscon-^ 

suits ..... 



The schools of .Jurisconsults -{ 



rProculian, or Pega- 
' sian.(Labeo, founder). 



The live great Jurists . 
(Ca. SndOeut., A. D.) 



Responsa prudentium 



Examples of in- 
fluence .... 



I Sabinian, or Cassian. 
*^ (Capito, founder). 

Panlus. 

TJlpian. 

Modestiuus. 

Papinian. 

Gaius. 

Opinions of licensed jur- 
ists given force of law 
by Augustus. 

Hadrian's rescript al- 
lowed discretion where 
responsa conflicted 

l^The Valentinian Law of Citations. (426 A. D.) 

Claims of blood recognized: 

Smancipated children allowed to share in succession. 

Collateral kindred of females recognized. 

Mother given preferred right of succession to chil- 
dren and vice versa. 
Duty of faithfulness to engagements emphasized. 
Equitable apportionment of gain and loss. 
Intent given preference over form. 
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LECTURE XVI 



JUS NATURALE. 
Thk Flowering of Roman Juuisprudence. 
For the source of the leading doctrines of its fourth stage Roman Law is indebted 
to the Greek philosophers and especially to the Stoics.' There had, indeed, been a suc- 
cession of eminent Roman jurists commencing with Tiberius Coruncanius^ the first 
plebeian pontifex maximus, (B. C. 253) and interpreter of law to the people, and includ- 
ing such distinguished names as P. JVI. Scaevola (B. C. 133) and Servius Sulpicius 
(b. 106 B. C.) But during the period now reached, the last century of the republic, 
philosophical study was much in vogue at Rome and its conceptions of a law of nature 
were borrowed by the Roman jurists who strove, in soma degree successfully, to make 
their law one whose benefits were available to all human beings per se and even, as 
defined by one of them (Ulpian), 

"The law which nature has taught all living things, so as to be common to 
men and beasts." 

The jurists were divided into two schools, the Proculians Or Pegasians who 
looked to Labeo as their founder, and the Sabinians or Cassians founded by Capito. 

"If we now inquire whether this divergence of schools was based on any 
difiference of principle, the answer is, No: on none, at least, that modern 
■commentators have succeeded in discovering: it was merely a difference on a 
multitude of isolated points of detail. We are told indeed that the founders were 
men of dissimilar characters and intellectual positions : that Labeo was character- 
ized by boldnes.s of logic and a spirit of innovation; while Capito rested on 
■tradition and authority, and inclined to conservatism. Dig. i, 2, 47; but it is 
altogether impossible to trace their opposing tendencies in the writings of their 
successors : and we must suppose that the intellectual impulse given by Labeo was 

I "The alliance of the lawyers with the Stoic philosophers lasted through many centuries. 
"Some of the earliest names in the series of renowned jurisconsults are associated with 
Stoicism and ultimately we have in the golden age of Roman juri.'prudence, fixed by general 
consent as the era of the Antonine Caesars, the most famous disciples to whom that philosophy 
"has given a rule of life. The long diffusion of these doctrines among the members of a 
jparticular profession was sure to affect the art which they practiced and influenced'', Maine, 
Ancient Law, 55, 56. 

" "As society developed and the inevitable division and function of labor came, the 
jurist proper made his appearance, — a man of high position and learning, such as Cicero 
delighted to describe, delivering his carefully prepared opinions on points of controversy, and 
attended by his young disciples who noted his decisions on their tablets, and treasured them up 
as horn books of the law. Such a jurist was Tiberius Coruncanius; who flourished in the third 
-century before the Christian era, and who is mentioned in the Pandects as the first who may be 
said to have made a profession of jurisprudence. It is interesting to notice that he was the first 
plebeian who ever attained the great office of Pontifex Maximus, and his undertaking to teach 
the mysteries of the law was a very important step of progress toward popular enlightenment 
■upon such questions." Howe, Civil Law, yz- 
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conimunicated to the followers ot both schools of jurisprudence. But though, as 
we have stated, no difference of principle was involved, each school was accustom- 
ed to follow its leader or teachers (praeccptores) with much servility ; and it is 
quite an exception to find, on a certain question, Cassius, a member of the 
Sabinian school, following the opinion of Labeo ; while Proculus, who gave his 
name to Labeo's school, preferred the opinion of Ofilus, the teacher of Capito, 3 
sec. 140; Gaius too, who was a Sabinian, sometimes inclines to the opinion of the 
rival school." 3 

The second century of our era witnessed the rise of a brilliant group known as 
the "five great jurists" — Paulus, Ulpian, Modestinus, Papinian'* and Gaius — who, tho of 
non-Italian blood, soon attained a position of commanding authority at Rome. Even- 
tually, by the Valentinian law of Citations (A.D. 426) they were given a specific rank- 
and a certain weight was assigned to each.s Under Augustus the opinions of certain 
licensed jurists were given the force of law and the responsa prudentium, as these opinions 
were called, occupied a place in Roman jurisprudence not unlike the judicial decision 
of the modern law.^ 

Such were the factors which tended to shape the Roman L,aw into a jus naturale. 
As results we find claims of blood taking preference over merely artificial relationships, 
emancipated children allowed to share in the succession, the collateral kindred of females 
recognized, and the mother given the preferred right to succeed over the children.' In 
the law of obligations the duty of faithful performance rather than of literal observance 
was emphasized, an equitable apportionment of loss and gain sought, and in general, 
reversing the thought of the primitive law, intent was given preference over form.s 

3 Poste's Gaius (Whittuck's ed.) 12 " Cf. 3, sec. 98. Controversies betvvee'i the two schools are 
referred to by Gaius in the following passages of his Institutes; i, 196; 2, 15, j7, 79, 123, 195, 200' 
226-222, 231, 244 ; 3, 87, 98, 103, I4r, 167-8, 177-8 ; 4, 78-9, 114, 170." Id. 

4 Juridical Review, V, 297. 

s Muirhead, Roman L,avv, sec. 78. 

6 Id. sec. 59. "Books of Responses bearing the names of leading jurisconsults obtained an authority 

at least equal to that of our reported cases and constantly modified, extended, limited or 
practically overruled the provisions of the Decemviral law. * * * The Responses of the 
early lawyer were not, however, published, in the modern sense, by their author. They were 
recorded and edited by his pupils and were not therefore, in all probabilty, arranged according 
to any scheme of classification," Maine, Ancient Law, 34, 35. 

A rescript of Hadrian allowed election where rcgponta were conflicting. 

7 Muirhead, Roman Law, pp. 281 ct srg. 

8 Id. 
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SYLLABUS OF LECTURE XVII 



JUS NATURALE, CONTINUED, 

INSTITUTES OP GAIUS. 

" A course of elementary lectures by a professor of no marked 
' distinction it appears to liave gro^vn steadily in reputation." i 

Written in second century A. D. ; product of an age of literary 
activity. 2 

" From the way in which it is mentioned by Justinian wo may infer 
that for 35") years the elite of the youth of Home were initiated iu 
the mysteries of juris])ruclence by the manual of Gains much as 
English law students have (or many years commenced their labors 
under the auspices of Blacks tone." 3 

Yet not a satisfactory text book for the modern student ; valuable now 
chiefly as a source and for purposes of comparison. 

Became the basis of arrangement the not of substance of Justinian's 
Institutes. 4 

Text disappeared in Jliddle Ages. 

Rediscovered by Niebuhr 1816. 

' Niebuhr noticed in the library of the Cathedral Chapter at \'erona a 
manuscript in which certain compositions of Saint Jerome had been 
written over some iirior writings, which in certain places had them- 
selves been superposed on some still earlier inscription. In 
communication with Savigiiy, Xiebuhr came to the conclusion that 
the lowest or earliest inscriiition was an elementary treatise on 
Chae.^ctee AMD Roman Law by Gaius, a treatise hitherto only known, or principally 

HisTOBY.... known, to Roman lawyers b.v a barbarous epitome of its contents 

inserted in the (3ode of Alaric II, King of the Visigoths (sec. 1, 22, 
Comm.) The palimpsest or rewritten manuscript originally con- 
tained 129 folios, three of which are now lost. One folio belonging 
to the Fourth Book (sec. li!6-sec. 144), having been detached by some 
accident from its follows, had been published by JIaffei in his 
Eistorla Teologica, A. I). 1740, and republished by Haubold in the 
very year in which Xiel>uhr discovered the rest of the codex. 

Bach page of the JIS. generally contains twenty four lines, each line 
thirt.v-nine letters ; but somtimes as many as forty-five. On sixty 
pages, or about a fourth of the whole, the codex Is doubly palimpsest, 
1. e. there are three inscriptions on the parchment. About a tenth of 
the whole is lost or completely illegible, but part of this may be 
restored from Justinian's Institutes, or from other sources ; 
accordingly, of the whole Institutions about one-thirteenth is 
wanting, one half of which belongs to the Fourth Book. 

From the style of the handwriting the JIS. is judged to be older than 
Justinian or the sixth century after Christ; but probably did not 
precede that monarch by a long interval. 

In a year after Niebuhr's discovery the vcbole text of Gaius had been 
copied out by Gosecheu a)id Hollvveg, who had been sent to Verona 
for that purpose by the rrnssian Royal Academy of Sciences, and iu 
1820 the first edition was publisbeid. In 1874 Studemuud published 
an apograph or facsimile volume, the fruits of a new examination of 
the Veronese MS. ; and in 1877 Sludemund, with the assistance of 
\ Krueger, published a revised text of Gaius founded on the apograph." 5 

< Buckland, Roman Law, i. 

' Greenidge's Introduction to Poste's Gaius, li. 

3 Id. 

4 Buckland, Roman Law, 3. 

3 Greenidge, Introduction to Poste's Gaius, lii, liii 
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INSTITUTES OF GAIUS, CONTINUED. 



Wberi 



ringenui (free born) 
J rCtves 

' \ Liliartini J Latini 
\_ ( f reedmen )\0 edition 
, l_^ (like enemies snrren- 

l 1 dererl at discretion.) 

S&rvi : manumission provided. 



-Oe PERSONIb &■ 

(Lib. I) 



'Stii juris 



{De Nnptiis 
De adoptioniljus. 



fServi 
Filii familias 

{Usus. 
Farreo. 
Coemptio 
In tutela 
In curatlone. 
De inancipio (116-123) 
k/><5 emancipationo (124-141) 
fRes sacrac ; dedicated to the gods 

J above. 

'Diittn juris < jfes religiosac: dedicated to the gods. 
(_ below. 



De Rerus 
(Lib. II) 



Tr AN AND Scope 



f Classes 



\^Hiimani jnris^ 



publioae 
privatae 
f corporalcs 
I [ iiicorpprales 
fmancipi: transferable ouly I>,r 
■ mancipatio. 

CTraditio 
-Nee manoipi: J mwapio 
transferrible by ) OccUpatw 
(^Accretioui 



Nec 



K> 



/Succession 



■Alienation | rTstamenta 
( Bonorum possefisio (II, 110; 111,23-87). 
f kSfMi liereiles. 



Lib. III. ; 



1,0 C freedmen 



, Order 



-j Agnati 
L Cognaii 



i OhligalioiKS 



De Actiojtibus 
Lib. IV 



fEeal 

^-^^""•-'MlS 

t Consensual 
rFurtum 

^E.aeUctoJ^^iZu 
[_lniiiria 

fin rem 

I personam, 
Classes..^ p^,,^^^,,^^ 

[^Tcmporales 
s Compennatio (set off) 
(Eitceptiones (IV, 11.^-130) 
\Praescriptio 






" His subject does not in tiie least resemble the Law of Persons as conceived by Austin, of 
Beiitham'i Special Codes. Dr. Moyle has shewn that Savigny's conception of it as the 
Law of thfk Family is quite inadmissible. It is in fact hardly possible to mark it off as a 
branch of the law, having as its subject-matter any set of rights and duties. That is not 
the writer's point of view : he is merely giving an account of the principal differences o£ 
Status which the student will meet." Buckland, Roman Law, 13, 14. 
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SYLLABUS OF LECTURE XVIII 



IMPBRIUil 

AND 

X'KOCEDUEE 

EXTBA 

OBDINEM 



Character 



f Generally in jure only 

I Originally applied to disputes whicti f 



i might involve public order J -®- 5- J Kestitution of children or 

1^_,._°,„„„ „^.„/„..„4...„«„„ > Re S relatives. 

\ l^ Neighborhood quarrels, 



l^Originally administrative 



('Public Property. 

7. J Kestit 

relai 

Telghl 

etc. 



,■ liitcrtlictiim c 



A direction to the parties to act or refrain from acting in 

a particular way (Of. injunction). 
Might be follovved by ordinary procedure. 

lUnde vi (depriva- 

/Restitutoriuin J n^°^'^ . , , 
to restore 1 ^"P*^ ^"* «««« cfora 



SimvHcia < 



Classes . 



Remedies <^ 



Duplicia 
(neither 
party plaintiff) 



Exhmtonum ^ (damage). 

to produce 
V rohihitormm 

to refrain 

f I'll possidetis (immoveables), 
\J'triihi (n 



(moveables). 



Heslitiitifj in 
iniogrum < 



Sliimliitio 
praetotio 

\Minsio in 

poxxcxKioni'in 



'Minonnn on account of dolus (fraud). 

(dolus. 

aiajornni on account ofJ f"!"* (intimidation). 
■' 1 error. 

[absentia. 
Requirement of security against damage to another. 

A form of e.xecution against judgment and absconding 
debtors, etc. 



First step : Complaint addressed to magistrate. 
Evocatio or summons. 
Causae cognitio (investigation). 
\Decrctum (judgment). 
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LECTURE XA III 

JUS NATURALE, CONTINUED. 
iMPERiuM AND Procedure extra ordinem. 
Progress under tlieyw^ Naturale was uot confined to the substantive law. For 
in this period the procedure extra ordinem came into vogue and new remedies .for 
emergencies were provided which might be granted by the praetor injure without the 
fatal delays attending a reference to the judex. ' Such was the iuterdidum, ^ un- 
doubted parent of the injunction of English law, of which it has been said: 

"The characteristic of the procedure by interdict was this, — that in it 
the praetor reversed the ordinary course of things, and; instead of waiting for 
an inquiry into the facts alleged by a complainer, provisionally assumed them 
to be true, and pronounced an order upon the respondent which he was bound 
either to obey or show to be unjustified." ^ 

Such also was the restitutio integrum, + progenitor of the modern equitable 
rescission for fraud or mistake; the stipulatio ptaetorio, ^ resembling the present day 
bond to keep the peace; and the viissio in possessionem, ^ or attachment against 
judgment and absconding debtors. To obtain these also a simpler, and more rational 
procedure was permitted, beginning with a complaint addressed to the praetor, followed 
by the evocatio or summons (instead of the brawl-producing vocatio in jus) the causae 
cognitio or investigation and finally by the decretwn. '' 

I Sohm, Roman Law, (3d. ed.) sec. 56 (i); Hunter, Roman Law, pp. 1012, f'( .sety. : Muirhead, 
' Roman Law, .sec. 72 (cf. sec. 38) . 

^ Gains Institutes. IV, 141 ; Sohm. sec. 56 (11) ; Howe, Civil Law, pp. 350 351 ; Mackenzie, Roman 
'Law pt V. ch. IV; Mackeldy, Roman Law, sees; 255-264; Hunter, pp. 357. et seq., 370., 
et se'g. Cf. the interdido of the Spanish law. Ley do Enjalclamieiito Civil, Arts. 1613-1667. 

3 Muirhead, Roman Law, p. 346. 

4 Sohm, Roman Law, sec. 56 (III) ; Muirhead, Roman Law, 7, p. 350. 

5 Muirhead, Roman Law, pp. 348, 349. 

6 Id. pp. 349. 350 

7 Id. 
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SYLLABUS or LECTURE XIX 



, f Effected by Salvius Juliaiius under order of 

Consolidation of Praetor- | Emperor Hadrian before A. D. 129. 

ian Edicts j Ratified by Senafus ConsulHini and extended 

I to provinces. 

(^Further clianges possible only tiiru Emperor. 



Praetor's olflce continued 
to lose its importance 

from reign of Diocletian i- 1 1 

(A. D. 284 to 30C) <! , T^i®^.®.^/.^. P.''A*=*i^'?,''.l^: 



In Eome and Constantinople functions gradual- 
ly absorbed by praefectus urbi. 
Provincial governors instructed to hear causes 



Judex pedaneus or delegatus appointed to act in 
lieu of Magistrate. 

Eescript addressed by Emperor to judex con- 
tained provisional decision. 

The L1BEL1.A.BY Formulary procedure gradually disused and finally abandoned. 

Procedure ^A. D. 204 reference to judex forbidden unless required by pressure of 

business. 
Actio ex intcrdicto expanded. 

Proceedings initiated by rBricf statement of action. 

hbelliis conventioms J Formal undertaking to prosecute cause to 

Ljudgment. 

Interlocuiio (order of service on respondent ) . 
Libellus contradictionis (Answer) 
Dilatory pleas heard; e. g.. lack of jurisdiction. 
Amendment of pleadings permitted. 

f Specific. - 
Execution might be J Pecuniary 



Appeals to Emperor. 



(^property. 



realized from sale of sufficient 
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LECTURE XIX 



JUS NATURALE, CONCLUDED. 

Tini LIBULLARV PROCEDURE. 

Increasing resQit to this extraordinary procedure was doubtless one of the 
factors which led ultimately to the abandonment of the slower and more cumbrous 
formulary system. Another factor was the growing power of tlie emperor, which was. 
inconsistent with the independence theretofore enjoyed by the praetor and eventually 
brought about the consolidation and cessation of the praetorian edicts and the aboHtion 
of the praetorship.' Under the new system proceedings were instituted by the libellns- 
(whence libel, bill) convenlionls- and -hence the procedure was known as libellary. 
Next came the inerlocutio (order for service on respondent) and then the libellus 
contradktionis or answer. Dilatory pleas {e. g. challenging jurisdiction) were enter- 
tained and amendment of pleadings permitted. These proceedings all took place before 
a judex pedaneus or delegatus who acted under the authority of a rescript (containing,., 
somewhat like the formula, a provisional decision) issued by the emperor, and appeals 
lay to the latter. 3 

Such was Roman procedure as crystallized in its final stage and before it was 
taken over by the ecclesiastical courts and preserved and passed on by them to the Eno-ljsh 
chancellors and eventually to American tribunals inheriting their jurisdiction. 

Meanwhile the territorial scope of the Roman L,a-w's operation had expanded" 
from the limits of a small inland city to the confines of the civilized world. But this. 
contrast was no greater than the change, in character and substance, which the Roman- 
law had undergone during the long period commencing with jus quiritium and ending 
with jus naturalc. 

1. Sohm, Roman Law, sec. 17; Muirhead, Roman Law, sec. 5S. 

2. Langdell, Equity Pleading, p. 1 et scq., 

Form. "In libello tria dcbent esse scripts: res quae pctitur, et cause- 
petendi, ct nonieu actionis. Res autein petitiir singuaritcr, ubi est singularisr 
puta, peto codicem. Item nniversaliter, si est nniversaliias: ut haereditas. Item 
generaliter, si gencralitas petatur: ut peto rationem meorum iiegotiorum gcstorum 
quae administrasti. Causa auteiii- est inserenda: ut dicam, quia emi: vel similem 
causam dicam. Item actio : ut actio ex empto, vel similis actio. Forma ergo 
petitionem in liunc modum, : Peto Codicemquia emi: et hoc per actionem 
exempto. El omnia quae phtra ponuntur superllua sunt, nisi sint ad specifica- 
tionem rei." Novel 53, C, 3, sec. i, gloss on libellum. 

3. Mackenzie, Roman Law, pt. V. Ch. VIII; Hunter, Roman Law, pp. 1044-1048. 
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SYLLABUS OF LECTURE XX 



SHE BEGINNINGS 



THE AGE OF CODIFICATION. 

/'Nature : A reduction of the entire body of the law to certain, simple, 
statutory form, logically arranged. ' 

Cicero's ideal. 

Codification planned by Julius Caesar. 

^" Codification began with praetor's edict." 

Hadrian's 129 A. I). 
Gregorian, ca. .'500 
A. D. 
Early collections of Im- Hermogenian,ca.363 
perial Rescripts A. D. 

Used in preparing 
Alaric's Breviary 
506. 



Practical steps 



Codex Theodosianus 



\The Valentinian Law of Citations, 426. 

'Commission of 9 appointed, 429 (abortive). 

New Commission of 16 appointed, 435. 

Both Commissions under presidency of Anti- 
ochus, a former consul. 

Code published, 438. 

Consisted of 16 books, divided into titles. 

Arrangedontraditioaal plan of praetor's edict. 

Included one book on crimes and one on re- 
ligion. 

Subject of numerous commentaries. 

400 of its 3400 enactments appear in Alaric's 
V Breviary. 

flmperial edicts issued after Codex. 
Novellae constifutiones ASO of 101 known extracts reproduced in 
[ Breviary. 

Foregoing formed basis of .Justinian's Corpus Juris Civilis. 



-^ Hepburn, Historical Development of Code Pleading, 1—0. 
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LECTURE XX 



THE AGE OF CODIFICATION. 

PRULIMIN^KV STEPS. 

In its thousand or more years of evolution the Roman law, like the Anglo-American 
of to-da\", now found itself in a chaotic state as regards form and expression. The 
crude and primitive Twelve Tables, long obsolete and partly lost, had been followed 
successively, as we have seen, by leges and plcbisciia, by the cdictum perpetuum, by 
responsa prndeiitiiini and the commentaries of great jurists; but neither any one nor all 
of the.se together contained the whole body of the law. To reduce it to systematic and 
accessible form was the one remaining need. Cicero' had dreamed of a system of 
universal law but the more practical Caesar- had actually planned a comprehensive scheme 
of codification which, had he lived, might have anticipated that of Justinian or even 
of Napoleon. It has been said^ that "codification began with the praetor's edict." In 
the sense that the edictum perpetuum afforded a crude basis for the codemakers this is 
true. Hadria-c's rescript (A. D. 129) for the consoliditibn of the edicts may therefore 
he regarded as a step toward codification and more advanced were the rescripts* of 
Gregorian (ca. 330) and Hermgenian (ca. 363). The Valentinian L,aw of Citations 
{426) was another link in the chain. But the first practical effort at real codification 
was made under the Emperor Theodosian. After the appointment in 429 of a commis- 
sion of nine, which proved abortive, a new commission of sixteen was appointed. Both 
<:ommissions were under the presidency of Antiochus, a former consul, and a compilation, 
since known as the Codex Theodosianus, or Theodosian Code, was published in 438. 
It consisted of sixteen books, divided into titles, including one book on crimes and one 
on religion, and was arranged on the traditional plan of the praetor's edict.s A supplement 
to the Code (Novellae) containing imperial edicts, was published later^ and numerous 
commentaries appeared. Indeed Theodosian' s was the only Roman Code known in the 
west for centuries and when Alaric the Visigoth issued his famous Breviarium for his 
Roman subjects he drew largely from the former, four hundred of its thirty four 
hundred enactments reappearing in the Breviary which also reproduced thirty of the one 
hundred and four known extracts from the Novellae. 

I "Non erit alia lex Rome, alia Athenh, alia nunc, c.t alia postluw, sed apiul onines getites, et oinni 
tempore una lex rt seniiiitcrna et innnortiili.s, eontinchil " De Rcptihlkui. 

^ Plutarch's Life of Caesar, 58. 

3 Wilson, The State, sec. 279. 

4 Muirhead, Roman Law, sec. 79; Hunter, Roman Law, pp. 85,86; Sohni, Roman Law, sec. 21; 

Mackenzie, Roman Law, sec. 22-23. 

5 Muirhead, Roman Law, sec. 80 ; Hunter, Roman Law, pp. 86, 87. 

fi Muirhead, Roman Law, p. 369; Sohm, Roman Law p. 125 ; Hunter, Roman Law, p. 87. 
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SYLLABUS OF LECTURE XXI 



THE AGE OF CODIFICATION, CONTINUED. 

Preliminary. amiouiicement by Emperor Justiiiiau at Constau- 
tinople, Feb. 13, 528. 



History 



CORPUS JUlilS 

CIVILIS . 

(Called also 

Pandects) . . 



Digest or 
Pandects 



^Pcirt<...< 



('Under presidency of Tribouian. 
Framed by Commission of 16, 4 Law professors; 11 lawyers. 

LAppointed Dec. 530. 

An introduction to the worlc. 

An elementary text book for use TConstantinople. 

in law schools of </ Berytns. 

I Rome. 

Mainly work of Theophilus and Dorotheus, 
'^Institutes < professors respectively in the two first named 
schools. 

("Persons. f TGaius. 

Divided intoj Property. ) Based onj Ulpian. 
four books.S Obligations.] works of] Marcianus 
[^Actions. t I 

^Completed and published, November 2i, 533 

''•'The soul of the Corpus." 
Collated from the works of 39 authors. 
Aggregate number of extracts ovtir 9,000. 

Commission worked in three sec- f^llf 'f;'^f';^,„^ 
tions, each on a different Svotiv\^j^^J^i^^^^^^^^^^ 

About one-third taken from Ulpian. 

Formed much the largest fraction of Corpus Juris- 

Civilis. 
Divided into 50 books and subdivided into 7 parts- 
Arranged on model of edictuin perpetuum and XII 

Tables. 
^Issued December 30, 533. 

Contained more public and criminal law than the- 

Digest. 
Divided into 12 books. 

' Orationes: Proposals to Senate. 
Edicfa: Laws proclaimed with- 
Sources (Co;w/i- out ratification. 

tnlioncs; Doc- Mandala: Instructions to sub- 
uments issu-s ordinate officials, 
ing from em- Decreta : Decisions on legal points., 
peror) Rcscripfa: Answers to queries, 

of citizens or officers. 
^Upistolae. (letters) 

^Published November, .5114. 

'A supplement to the Corpus Juris. 
Containing later enactments, added down to 565. 
NovelsjfiVc-J jfostly in Greek or Greek and Latin. 
vellae y ons-<, udj^te mainly to public and ecclesiastical aifairs.. 
tituiiones) i jj^^. ^qy^q deal with ])rivate, especially intestate- 
l^ succession. 
J.e^9^'^«efi^tecWe«?SQft©ualfl in 1147. 



Codex 
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LECTURE XXI 



THE AGE OF CODIFICATION. CONTINUED. 

THE CORPUS JURIS CIVII^IS. 

But the centre of imperial power had shifted to the east aiid less than a century 
of experience with Theodosiaii's work was sufBcieht to show the need of something 
better. So on Feb. 13, 528, at Constantinople, the Emperor Justinian made his 
preliminary announcement ' of a far more comprehensive scheme of codification than 
had yet appeared. But the emperor took practically no part in preparing the famous 
work which bears his name. That ta'sk was accomplished by a commission appointed 
ill December 530 and numbering (like the second of Tlieodosian's) sixteen, including 
Tribonian, the president, four law professors and eleven practitioners. The scheme ^ 
included four distinct books, viz. : 

(I) Institutes. ^ This was designed both as an iiitroducation to the entire 
work and as an elementary text book for use in the Roman law schools like those of 
■Constantinople, Berytus and Rome. Hence it was mainly the work of Tlieophilusand 
Dorotheus, professors respectively in the two first named schools. It was based 
upon the commentaries of Gains, Ulpian and Marcianus, was divided into four books, 
treating respectively of Persons, Propert}', Obligations and Actions and was completed 
and published Nov. 21, 533. 

(II) Digest or Pandects. * This was intended to be the most practical, as it was 
snost extensive, portion of the scheme. It covered substantiallj' the entire body of 
Roman private law and hence has been called "the soul of the corpus," 5 its purpose 
being "to extract the spirit of jurisprudence from the decisions and conjectures, the 
•questions and disputes of the Roman civilians. "^ In preparing it the commission worked 
in three sections, one engaged on subjects oijics civile, the second on those oljiis gentitim 
and the third on miscellaneous branches. They collated from thirty nine authors, 
material comprising over nine thousand extracts ' of which about one third were from 
Ulpian. It was arranged, it is said ^ on the model of the Twelve Tables and the edictum 

J)erpetuiun. and was divided into fifty books and subdivided into seven parts. The 

' It is this scene that Benjamin Constant coniniemorates in his famous painting, now in the Me- 
tropolitan Museum, New York. 

^ While more commonly known in the .\iiglo-Saxon world as the Corpus Juris ClriUs, the work is 
also called, especially in Continental Europe, the Pandects which name, however, is likewise 
applied to the second of the four books. On their history and general character see Muirhead, 
Roman Law, pp. 376-80 (XX Encyc. Brit. 712 ct seq); Hadley, Roman Law, Lecture I; Mack- 
enzie, Roman Law, pt. L Ch, II; Gibbon, Decline and Fall of the Roman Empire, Vol. IV. 

■3 See Muirhiad, Roman Law, pp. 383-3S3; Sohm, Roman Law, (3d. ed.) p. 126. English transla- 
tions of the Institutes have been made by Cooper and Sanders, the latter having also been edited 
by Hammond. 

4 Muirhead, Roman Law, pp. 383-585; .Sohm, Roman Law, pp. 126-128. 

5 Hadley, Introduction to Roman Law, n. 

* Gibbon, Decline and Fall of the Roman Empire, V., 283 ct SCQ . 
y Roby, Introduction to the Study of Justinian's Digest (1S86) 29. 

* Hammond, Introduction to .Saiidars' Justinian, pp. xxii-xxv. 
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- 78 - 

authors inform us » that they "have not adopted this division by chance and without 
reason, but upon consideration of the nature and mystery of those numbers, and so 
making an arrangement appropriate to them." 

(III). Codex.^° This contained more pubhc and criminal law than the Digest 
and its leading sources were the constitutiones or documents issuing from the emperor, 
such as edicts, rescripts and decrees. It was divided into twelve books and published 
in November, 534. 

(IV) Novels {Noyellae Consiitutiones).^^ 

As with Theodosian's Code these formed a supplement'^ containing enactments 
after the other parts had been published and as late as 565. They relate mainly to public 
and ecclesiastical affairs but some deal with private law and especially intestate succes- 
sion. They are written mostly in Greek, alone or with Latin. 

Such was the work with which Justinian crowned his own reign"^ and the 
twelve centuries of Roman legal evolution. But its influence has not only furnished 
the model for all subsequent codes; it has supplied the name and, let us hope, the 
inspiration also for the most comprehensive exposition yet undertaken of the Anglo- 
American law. 
9. Preface. 

This probably suggested both the arrangement and the name of the fampus mediaeval Spanish 
code "Las Mete Partidas" which, like the Digest, discourses at length, in its "Septenario", on the 
importance of this number. 

"The mystic meaning of the number seven is not of importance to us here and now; and 
it may be suflicient to say that ihe first part included four books, and treated generally of the 
history of jurisdiction of tribunals, of appearance therein, and exceptions or defences; the 
second part was entitled, de judiciis, and concerned judgments, and contained seven books, the 
third part, de rebus, contained eight books, the fourth part, umMlioum concerned hypotheoa, 
edicta, rules as to certain actions, and matters concerning marriage and tutorship, and con- 
tained eight books; the fifth part contained nine books, de testamentis; the sixth part treated 
of various matters of succession, servitude, injunction, and also of certain obligations, and 
included eight books, while the seventh part, in six books, contained the subject of obligations, 
ex contractu and ex delicto, and treated also of crimes, appeals, and interpretation." Howe, 
Studies in the Civil Law, 17. 
'0. Muirhead, Roman Law, pp. 385, 386; Sohm, Roman Law, (3d. ed.) pp. 128, 129. 
". Muirhead, Roman Law, pp. 386, 387; Sohm, Roman Law, (3d. ed.) p. 129. 

'=. The Jfovellae also find a counterpart iu the so-called "Manchu Code" (Ta Ch'iug Lii Li) of 
China. 

"This was promulgated in the year 1647 of the western chronology, under the Emperor 
Shun Chih, the first of the late Manchu or Ch'ing Dynasty. It may well be called the Chinese 
Corpus Jurii, for it includes the original text (Lii) corresponding to the first three parts of 
Justinian's Pandects and the supplemental laws (Li) answering to the Movellae of Justinian. 
The former (Lii) were translated into English and published in London in i8io by Sir George 
Thomas Staunton, an attache of the first British diplomatic mission to China (1793) * * * 
Staunton's work was soon utilized by other western scholars A French translation of 
it by Felix Renouard de Sainte Croix was published in 1812 and later a Spanish translation, 
probably from the latter, was rendered. A copy of this is now in the government law library 
of Manila." Lobingier, A Bibliographical Introduction to the Study of Chinese Law, 113, 
114. 
13. " This book we owe to great Justinian's hand 

Framed by Tribonian's toil at his command. 
As art's best wonders grace Alcides' shield, 
So the best Jurists' thoughts these pages yield : 
Thence Europe, Asia, and each Libyan horde 
Learn to obey the world's Imperial Lord." 
Translation of Greek epigram said to have been inscribed in Amalfi copy of Pandects. 
As to the legend (now generailydiscredited) of their loss and rediscovery at Amalfi, see- 
Irving, Introduction to the Civil Law, pp. 78-S4, 
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SYLLABUS OF LECTURE XXII 



INSTITUTES OF JUSTINIAN 

r/ngenui ' ( free born ) 



f Parents Intermarried and both either free- 

^ or freed. 

I Mother alone free at child's birth. 



Liberi 



Libertini- (manumittedj 



/Libertas -< 



LIBER I : 

PERSONS 

< Tria capita) 



! In facie ecclesiae. 

Ex i\nd\cta (in <-uurt.) 
J fnier amicos. 
'S Per e/'istolam. 
I Per lestamentum. 
\ramitations. ^ 



KServi* - 



Origin 



{Birth (of slave mother) ' 
Captivity. 
Self sale. 
Conviction. 



Civitas 



1 



Protection: ''Sed hoc tempore ni-JAi.': homintbiis. qui sub imperio nostro sunt, 
licet, sine causa legibns cognifn. in servos siios supra inodum saevire." ^ 

fAl\ liberi are now chics. 

I Omnes libertos. nulJo nee aetatis mamimissi. nee dnmmii manumissons. nee m manumtssionis, 
modo discrimine habito, siculi antea observabatur, civi'.ate Romann donavimns^ multis 
modis odditis per quos possit Uberias serins cum civttaie Romana, quae sola est in 
praesenti, praestari." "^ * 



/Extended to all lineal descendeuts in male line. 



^Defini- 
tion : 



/ Pairia poUs- 
tas. 8 



Origin 



4 



Matr/monium. 

Legitimaiin 
1 (Arrogaiio, 

^AdopHo'^- - iBy authority 
f of magistrate 



Essen- 
tials - 



^Nuptiae outem^ sive 
matrimonium est, viri 
of inulieris conjunction 
individuam vitae con- 
se.'udinem continens.'' 



Marriageable ap^ 
I Consent of poter tami- 
lias. 



familia \ 



\Termi na- 
tion " 



/ Lineal relatives 



Proliibit-J Collateral /npi«p«, 
cdn < relatives -{S^Jf^^; 

L^dopted relatives 



\l'i'rmitted : Ccnsobrini. 



Manus (wife) 



\/« locoparen-^ 
rentis - ^ 

^Capiiis deminufio. ^^ 



Tutnres 



( Death of parent. 

/Emancipation. 

/Testamentary 
„. - (Judicial 

rlvinds - . Legitimati' (general). 
I ' Fiduciary (sons of emancipated fathers) '"■ 

I Authority (necessary for pupil to take Inheritance, etc.) 
^-Termination. 



Ciirniores " (guardians of property) of-j p"^^"^" ("jen™thrltts) 



(Adolescentes (under 25). 
J Furiosi (madmen). 
1 Prodiai (spendthrifts). 
(Other defective persons. 



Excuse. " 
Supervision. 



( Security. 
Accusation. 
( Removal. 



I Tit. IV. 



Tit. V (1). 

Tit. VI, VII. 

Tit. Ill (2—5) ; Sohm, Koman Law, sec. 32. 

Purtiiii sequitur matrem. 

Tit. VIII, (2). 

Tit V (3) ; Sohm, sec. 33. 

Sohm, Sec. 34, 

Tit. IX (3). 

Id. (1). 



11 Tit. X. 

12 Tit. XI. 

13 Tit. XII. 

14 Tit. XIV— XXII. 

15 Tit. XIX. 

i6 Tit. XXIII— XXIV. 

17 Tit XXV. 

i8 Tit. XXVI. 

19 Tit. XVI ; Sohm, see. 3.i. 
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SYLLABUS OF LECTURE XXIII 



INSTITUTES OF JUSTINIAN, CONTINUED. 
/Deflnitiorl : Whatever is capable of being the subject of a right. 



Bes 

(Propekty) 

Book II, Tit. 

I-IX 



(In nostra patrimonio, r, 

(indiviU).... IX,,. 



('As to own- 
ership . . I 



kOlasses 



^Bxtra patri-<^ 
m o n i u m 
nostrum . 



Sea and<^ Moorage, 
ishorc. I Wharf age, etc. 

Res publicae (public buUdings) 
Res universitacis - (municipal) 

l^'Unappropriated. 

„ „■ J Sanctae (consecrated 
J<es nuUmsK - ~ 



buildings and grounds) . 
\Sacrae (city walls.) 



'Res corpor 
ales . . . 



Tangible: (<?. g., laTJd, gold) 



„. , \ Mobiles, 
'^"^^^llmmobiles. 



\As to char-< 
acter. . . 



Res in- 
corpor- 
ates'* 



('Intan- 
gible 
rights 

; in gen- 

I eral : 
Servi- 

[tutes 5 



('Praedial 

{deimmo- 
bilibns) 



s 



Iter Cpassage 
fRusiicas of man). 

Actus (pass- 
age of beasts) 
Via (passage 
of both) . 
Aquaeductus 
(passage of 
water). 

[Support. 

W/i-aMaiJJParty walls. 

I Water. 
fUsus ^I'Jg^^tandair 

ffuctus ^ 

(right to [Distinct from 

use) .-Y^^- 

lAlienable 



'Personal s Usiis^ 



I Less extensive 
\ Inalienable. 



Capitis dentin- 
ulio 



Terniiu-J Disuse 



Vation 



Surrender to 
i owner. 
Consolidatio 
Des fraction 



Tit. I, i-S; Sohm, Roman Law, p. 230 et seq. 
Tit. I, 6. 
\A. 7-10 
Tit. II. 
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Tit. Ill ; Sohm, sec, 63. 
Tit. IV; Tit. I, 36-38. 
Tit. V; 
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SYLLABUS OF LECTURE XXIV 



INSTITUTES OF JUSTINIAN, CONTINUED. 

/T irrntntinns ' Wife's cTowry iiiiilienable. 

! i^mmanoiis . . ^p^p^^ ^^j, j^^t alienate without tutors consent.' 



Pkopbrty, 
Continued 

Acquisition. < 



Means 



^Modes 



(Personally. 
By fiiii familiarum. 
„ servi. 
„ procuratores. 

(Animales ferae naturae:- 

Occupatio <^ War booty 4 

(^Treasure trove s 



Usucapio s 
(prescription) 



Requisites 



Excludes. 



(Good faith. 
(Alienable property, 

f Free persons, 
< Sacred things. 
l Fugitive slaves. 

( Mobiles J 3 yrs. 

Period i -, n 

I . r^" years par- 

l ImmobilesJ ties present. 
1 20 years par- 
I ties absent. 



'Increase of animals. 



Accessio ^ 



Accretion. 



J Avulsion. 
] Alluvion. 



.< 



Transformation. 
Confusio (liquids). 
Commixto (solids). 
Adjunctio. 

.Improving another's property. 
Traditio « (delivery) 



\ 



Donatio ' 



(Mortis causa (nearly like legacy). 

'\lnter vivos |p'"^il'^'"y\,- 

^ [Propternupttas. 



Tit, VI ; Sohm, Roman Law, pp, 336-341. 
Tit, I ; 19-3S inc. 

Id. 40-13 inc.; Sohm, Roman Law, pp, 330-332. 
Tit, I, 44. 



I Tit. VIII_ « 

^ Tit. IX. 7 

3 Tit. I, 12-16, inc. S 

4 Id. 17. 9 

5 Id, 18, 39. 47, 

Con'td. — "Treasure Irovc is gold or silver hidden in the ground, the owner being unknown. 
Such treasure naturally belongs to the finder: but the laws or customs of an\- country may 
ordain otherwise. The Roman law on this subject varied at different periods. By Hadrian's 
constitution, which is referred to iu the Institutes, when treasure was founa by any one on his 
own ground it became his property; but if it was accidentally discovered by a person on the 
ground of another, one-half belonged to the finder and the other half to. the landowner. This 
rule is adopted in the modern French Code. In Britain and some other countries treasure- 
trove belongs to the crown or its grantees." Mackenzie, Roman Law (7th ed.) 175. 
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SYLLABUS OF LECTURE XXIV 



INSTITUTES OF JUSTINIAN, CONTINUED. 

/Rome's gift to the world, i 

Immaterial on what. ^ 

But required to be In f 'I*'' to subscribe. 

presence of 7 witnes- 1 Il^d to seal. 

g^gs 3 ^ Competent : all those 

with festamenti factio 
Duplicates permitterl 4 I 



TESTAMENTA. 

(Book II, 

TitX-XXV) 



Form and 

executions 



Written 



■ Incompetent < 

'.Codicils (Suplements to wills not requiring 
formalities ot originals) . s 



rjnwritten< Mi 

I by 



Nuncupata: dolarcd orally before 7 wltncfisesfi 
Military : Soldiers in service could make wills 
merely declaring intention. ? 



f Women. 

Children. 

Slaves 

liunatlcs. 

Prodigals. 

Those in testator's 
power. 

Heirs ; but not 
V, Legatees. 



Testamentary 
capacity : In 
competent. 8 , 



Those in another's power (captives). 
Chliaren. 

Lunatics (except during lucid intervals) . 
l*rodigalB. 

Deaf and dumb from birth (except soldiers) . 
l.Blind. 

.Children must be ex- j Inapplicable 10 /"Mothers. 

' 1.. s — n*.,t.,j „» I to s Maternal grandfathers. 

Soldiers, 
f Action de inoficioso testamento. 11 



prcssly instituted as 
heirs or disinherited. 9 



Romrdy 



Other requislties< 



Institution] 



^li eirs 1 .^ . 



i I Lineal heirs. 

1 . ,, , , 4. < Brothers and sister 
^Available to. . 1 _,.„_„ j. i „ j. . 
* [Those totally disia- 

Number unlimited. 13 ^ herited. 

Conditions permitted. 

Might be strangers. 

Might be slaves Vulgar. 

Substitution allowed 14 j Pupillary (death of children) 
'- Quasl-pupillai y. 

Eitranei (might decline) . 



Classes. 15 > 



\ 



['Adoption of child. 
Kcvocation 2a< Later testament. 

{^Capitis deminiifio. 



^Those in testator's power at death. 

.Debts. r Direct and Im- 
perative gifts 
^Necessary.< by testator. 

Might be ad- 
eemed (revok- 
ed), i; 

Might be trans- 
ferred, 
t Limited to three 
fourths. 18 
Fidei comissa ; precatlve 
gifts thru the heir. 19 



V Liabilities < 



Legata 16 
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' Maine, Ancient Law, Ch. VI; Sohm, Roman Law, pp. 574 et seq: Muirhead, Roman Law see. Sj. 

- Tit. X, 12. 

3 Id. 3-1 1. 

4 Id. 13. 

5 Tit. XXV. 
« Tit. X, i^. 
^ Tit. XI 

8 Tit. XI I 

9 Tit. XIII, 5. 
I" Id. 6. 7. 

'I Tit. xviir. 

'^ Tit. XIV. 

13 Id. 4. 

H Tit. XVI. 

'5 Tit. XIX ; Sohm IJI3 

16 Tit. XX : Sohm, pp. 593 ct scq : 

-■y Tit. xxi. 

'8 Tit. XXII. But this held inapplicable to inte.state succession, Senttnce Spanish, Supr. Trib. 

June 13, 1S96. 79 Jur, Civ. 1189. 

'9 Tit. XX, 3, 25; XXIII, XXIV; Sohm pp. 597 ct scq: Muirhead, Roman Law, Sec. 70. 

2° Tit. XVII. 
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SYLLABUS OF LECTURE XXYI 



INSTITUTES OF JUSTINIAN, CONTINUED. 



/Occurs in , Testament jj^^;^^^:^!^^,^^ 
default of |,r^^tamentary heir.= 



'Includes 



Tliose in decedent's 
power at Ms death" 



f Child of dis- 
inlierited on 
failure of heir. 

' Grandchild be- 
gotten but un- 
born. 

l^Emancipated. 



1. Siii hercdes ^ <, 



INTESTATE 
SUCCESSION 

(Lib. III. 
Tit. 1-IX.) 



^ 
. 



r Tliose adopted 
lExcludess .by another. 
I^Unbegotten. 



Shares per stirpes (by the gi'oup) andnoti)er 

capita. "* 
Unaccepted portions of inheritance accrue 

to co-heir. ' 
Accepted portion of deceased heir accrues to 
l\ his heirs. 

{Tliose related thru males. ^ 
Take according to proxiiijity, nearest first. ^ 
Mothers given full right to succeed their children 
and vice versa. 



'Those related thru females only, 
y , , 1 Adopted children, 
inciuaes Qijij^^eji ^f uncertain father. 



Order of 

bonorum -<^ 3. Cognati '° 
possessio - 



vGrades or de-_ 
grees " 



i. Vir aut uxor (husband 
or wife). '- 



(^ Great grand par- 
Ascend- I ents, etc. 
ing 2. Grand parents. 
.1. Parents. 

fl. Children. 
Descend) 2. Grand children, 
ing 1 3. Great grand 
l^ children, etc. 

,2 Brothers and 
i sisters. 
3. Nephews and 
nieces. 
VCollater- j Uncles or aunts, 
al ^1 4. Grand nephews 
and nieces. 
First cousins. 
Great uncles and 
V aunts- 
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5. The state (fiscus) : Si nemo sit, ad quern bonorum possessio 
pertinere possit, aut sit quidem, sed jus suum o:niserit, 
populo bona defer untur. '^ 

^Succession of slaves and freeclmeii qualified by rights of patron. '-* 

1 Tit. I, Preamble: Muirliead, Roman I,aw, sec. 87; French Civil Code, I,ib. Ill, Tit. i; 

Spanish Civil Code, I,ib. Ill, Tit. II 1, Chs. 3, 4. 

2 Tit. IX. 

3 Tit. I. 

4 Id. 6. 

5 Tit. IV, 4. 

6 Tit. H. 

7 Lib. I, Tit. XV, I. 

8 Lib. Ill, Tit. II, 5-7. 

9 Tit. III. 

'o Tit. V; Solmi, Roman Law, pp. 559 r( seq. 

11 Tit. VI. 

12 Tit. IX, 6. 

^3 Ulpian, Reg. XXVIII, 7. 
H Tit. VI, 10; Tit. VII. 
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SYLLABUS OF LECTURE XXVII 



INSTITUTES OF JUSTINIAN, CONTINUED 

Nature : "Obligaiio esf vinculm /uris quo necssitate aslringimnr alicnjus soJttsndas rei". r 



, , . , (Joint. 
'Principals I Several. 



Parties 2 ^' p,V?<' jiix.iores 3 (sureties) < 



OBr.TGATIOlNrES^ 

(Lib. III. 
Tit. XTII, 
XIII- 
XXVI) 



Slaves; Itights aeenie to master. 
. Cliildren ; Usnfruct accrues to i)(ifcr friiuilids 



Might lie adilefl in every obligation be- 
fore or after. 

Raeli liable for whole debt anil heir 
bound, 

But all solvent fide jii^eorei must 
share liability. 

And each could recover from principal 
^ debtor. 



Real 6 



{Manual delivery. 
Being weighed, 
measured or 
nnmberecl. 



' Mat Hum : Enforced by condicito. 
Comodnluw: Enforced by aClio 
commoclati. 



Forms 



Classes 4 



(Ex CnntracM'' 
Those of jus 
gentium) 5 



VVerhal {.ttip- 
ulatio) 7 



("Enforced by actio 

Depoxitum \ l^t'Ofi. 

' ] Imposed liability 

(^ for fraud only. 

{Ordinary diligence a- 
lone required 
Enforced by actio 
pipneratitia. 



f Ancient words no longer required. 8 
Meeting of minds necessary 9 

fUnless condi- 
Mightbe conditional J "on^ l™P«s- 
VHeirs bound. 

Joint parties permitted, but peformanee 

as to one sntncient. " 
Slave might, stipulate, but benefits 

accrued to master. 12 



''Judicial ;proceediijg from 

o.ffiee of jndeiB. 
Praetorian; proceeding 

from otfice of praetor. 
Common : proceeding 

from office of either. 
Conventional ; proceed- 



Classes '3 



^^ ing from agreement:. 
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Verbal (cou'd.J 



Literal. '^ 



Goiisoiisual. '-' 



Subjecl luaUer iion-ex- 

Isteiit. 
Object unlawful. 
Attempt to biiid or bene- 
fit stranger ; how eviul- 
iMvalid (14)< *'''• '5 

' /Those in other 

Incapable party's power; 
pariies ■^ Dumb. 
1 Insane. 
l^InCant.s. 
(Condictio (when certain) 
^ Enforced Vyi Actio ca' sUpulata 

\ (when uncertain.) 

f Title pas.ses when price is fixed. 



'Bynptio ven^iiio. '* 



Locaiio ccnducHo '^ 



-' Maj' be conditional 



f May t) 
i^Void if subject matter incapable of sale. 

(Conductor 



['Held to care of diligentis- 
J iiinus pater familas. 



I Right passes to heir 
I^Had actio conducli. 



{Locator: Had actio locati. 



Societas 



rShare of gains and lo.sses equal unless otherwise 
I provided. 

{ a ■ h • JUi'iith of socius. 

^ P^'-JO'iw iPublicati'o (confiscation ) of 
partner' goods 



iSohilio. 



■*) Ex rcbii 



H'urpose accomplished. 
■ I Bonorwn cessio 



MandatHiH I Kinds. 



Ex volunlate: retirement of socius. 
Bx actione (swii by socius). 
Requi- (Must be gratuitous. ^^ 
sites. jMust not be contra bones mores 

Might talie effect at a fixed (ime or conditionally 

f For benefit of mandator only. 

„ ,. ,, mandator and mandatarius. 
For benefit of third party. 
I. „ ,. „ ., ,, and mandator. 

Manda- jNot obliged to accept. 
tarius. (But after acceptance must execute manda- 
tum within its limits. 
^Extinc- fRevocation. 

tlon. [Death of either party. 
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1. Tit. XIII, Preamble; Sohni, Roman I,av. , sec. 73; Mackeltl}', Ron)an Law, sec. 2S8. el seg. 

2. Tit. XXVIII; Sohm, sec. 74. 

3. Tit. XX. 

4. Id. I, 2. 

5. See Lecture XV. 

6. Tit. XIV; Sohm, sec. 79. 

7. Tit. XV; Sobm, .sec. 80. 

8. Tit. XV, 1-3. 

9. Tit. XIX, 5, 23. 

10. Tit. XV, 2-6 

11. Tit. XVI. 

12. Tit. XVII. 

13. Tit. XVIII. 

14. Tit. XIX. 

15. Td. 19. 

16. Tit. XXI; Soli in, sec. Si. 

17. Tit. XXII; Sohm, sec. 82. 

18. Tit. XXIV. 
J 9- Tit. XXV. 

20. Tit. XXVI. 

21. Tit. XXVII. 

22. Id. 13. 
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Syllabus of Lecture XXVIII 



,Qnnsi ci- contractu '. 



CLASSES OP 

OBUGATIONS 

CONCtUDED. 



INSTITUTES. OF JUSTINIAN, CONCLUDED. 

fTtesiilt uot fi'oin asi'eemeut but from facts or events. 
^ ('Management of another's affair.s without 

maiirlatum. 

^Instances <, Ii^xpenditures for the other /'Txitor. 

party's benefit by ^ Joint owner. 

\CoheIr. 

.I„nevpaiat,y.nista,ce.{«»-l'^,,-^-5^: 

ious purposes. 
('Tlie appropriation of mobiles 3 against the will 
rXatui-e <^ of the rightful possessor. 4 

1^ Wrongful intent necessary; hence coulfl not be 
connnilted by a child. 5 

{,, ., , , /Thief "caught with the goods." 
M,uvhBhm (peiiaitv, qiradniple value. 
Kcc manif<sliim: penalty double value. 
Conce-jitum: goods found in another's house. 
Ohlalvm: stolen goods left with innocent. 

To recover penalty, actio /«'«{^eo'S>e..ii 
,M.r>r.o,.t,r/ FtVidJca<to (against possessor) 
.. piopeiry.| Condictio ( „ thief or 
heir 
.„ , , (Taking H,ol»7i3v from rightful possessor by force 
I'Aature ^Wrongful Intent not always essential. 7 

trWithin one year property and 
Kemedy ; octio vi houoruinl treble value awarded. 

raidorum. l,After one year value only. 

rWroiigful damage U< rvs coiporales. 

,, ■ „<-■„ ,,.„„-i;,i« o f-D'Hetfrf if damage caused 
/-/.,.,„. acHo A„mliae 9 I by defendant's body. 

edies J [JJIiUs if otherwise caused 

OriitK'ii capitdlr against wrongdoer if death 
resulted, 
Any wilful violation of another's rights not included in 
foregoing. 

(Ordinary. 
Kinds < r Especially severe or. 



Rejnedies 



b!j> maloficio< 
( delicto ) 

(Arising 
from) 



Rapina 6 



Damnum 8i 



L Remedies 



\InJviia 1° 



\A/!-oj"(gravo)<' 
It 



^Remedies' 



r'Criminal 
prosecuion. 



r-Cri) 
J Pi'i 

1 .4 ctio 
\ injurio 



[Committed in a public place. 

f Injured one. 
rA etor.< Pater fmnUia» 
'Parties. J 1, Master. 

I fActual 

kReus J wrongdoer. 
\lustjgator. 
Penalty (damages). " 
^Extinction (abandonment.) '^ 
Wrongful judicial decisions. 

, , , . , ( Falling. 
Injuries caused by objects. | Ejected from room. 

f^lantac. 

Furtum bv servants of J Gaupones. 
1 ^tahularii. 
^ rPertormance.J Acce2)*«oiio. '3 

Discharge u , \ ^|Ifa™6 t Mutual con-sent. 
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Qua«i ex delicto '3 .^ 



Injuries by slaves. 
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' Lib. Ill, Tit. XXVII. Cf. French Civil Code, Lib. IV, ch. I; Spanish Civil Code, Lib. IV. 

Tit. XVI, cap. II. 

" Lib IV, Tit. I; Sohni, Roman Law, pp. 432, 433. 

3 Might include persons, Tit, i, 9. 

4 Tit. I, I. 6-18, 

5 Id. 18. 

6 Til. II; Sobni, p. 434. 
- Tit. II, I. 

8 Tit. Ill ; Solim, pp. 434-6. 

9 See syllabus of Lecture XII. 
10 Tit. IV; Sohin, pp. 437, 438 
" Id. 7. 

J2 Id. 12. 

'3 Tit. V; Sohni, sec. 86; French Civil Code, Lib. IV, ch. II. 

M Lib. Ill, Tit. XXIX. 

'5 Id. I, 2. 

■6 Id. 3; Sohni, .sec. 87. 
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SYLLABUS OF LECTURE XXIX 



^Cliarnuter of 
Roman Crimi- 
nal Law I 



'The least sciontlfle pari oC Roman Jnrisprudence. 

Provincial and arbitrary in substance. 

Capricious in classification. 

At first consisted of separate laws for itepetwulac B C 

each offense. f Ambitus - 

I As a system began with creation of 
iv quaestiones pcrpctune. -< 



Crimina 



Against 
public 



Ordinaria < 



fPuMica,; 



Casssle^ 



340. 
110. 
100. 
flO. 



Safety 



Majestatis 
Pec Hiatus 

(Vis. 
^Under SuUan I Parricidium. 
lesislation ] Incendium. 

KFalsum. 

'Perduelho: aiding a bel- 
ligerent enemy. 

/■Included 



< 



Laesae 
majestatis' 



also in- 
dignity to 
emperor. 
Special 
facilities 
provided 
for pro- 
secution. 



vis pHhlioa (sedition). 
('False testimony. 
taluwnin (malicious ac- 

cnsation). 
Praevaricatio (conceal- 
ment of crime). 
Tergiversaiio (abandon- 
ment of prosecution). 
Other interference with 
due course of justice. 
ambitus (bribery). 

{Peculatus (taking public 
propei-ty). 
Counterfeiting. 
Illegal exaction of tuxes. 
{Repetundae (malversa- 
14on). 
Other official malfea- 
sance. 
rFalse weights and mea- 
Trade i sures. 

\ Artificially raising prices 
Morals. 
^Religion. 

("Person 



Peace ; 



Justice 



Suffrage : 



Exchequer 



Against 
Individnal's 



Liberty 



( I'airinidium. 

i Homicidiuni. 

\,Injuna. 

f False imprisonment. 

I Plagium (kidnapping) . 



Reimtation (libel.) 

Chastity r««n«'l".^ 
and status' 



tRaptUH muUiriim 
AdiiUerimi 



Maine. Ancient, Law Ch. X ; Mackenzie, Roman Law, pp. 407-8 
Hunter, Roman Law pp. 1065-1072 : Mackenzie, pp. 400-420. 
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'Farlum (larco--, 

\E.T,tvaoi-dimria ; peiialtyJ Vi bomrum rap- r^'®" delicto. 

"^not fixed 1 <or«»i( robbery) j 

ProDsrtv < ''^telUnmtHS (fraudulent 
contracts) 
Falsum (forgery) 
Incendium (arson) 
PW««f/T ^! i-i"s«i:ui,eu uy lujurea party. ^Forcible ouster. 

invatas^ Generally punishetl by line. 

('Decapitation 
/Forms J Burning 
("Death J \Crucifixion 

S Could not be Imposerl by comiMo in?)Mfcf ; 
/Capital (Capitis deinmutio)<^ ^ hence disMsec? toward close of republic 



Poenae 4 < 



Non- 

. Capitals 



^Extinction of liability 



Xoss of i TAhertas. 
■Rclegatio . I Oivitas. 

Deportatio (more severe) 
Flogging 

Imprisonment (temporary) 
Fines. 

Loss of rank. 
Suspension. 

I" Death 

-JAboUtio (pardon) ,,, 

5< ^' ' /None in early 



l Prescription 



I law. 
> Ordinary 
l>,crlmes 20 yrs. 



3 Mackenzie, p. 407. 

4 Id. pt. VI, Ch. IV; Hunter, pp. 10Q4-5. 

5 Mackenzie, pp. 420-421. 
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SYLLABUS OF LECTURE XXX 



Criminal 

ritOCEDURB 



1)1 theoij ^|ill['pi.esidiug magistrate prosecutor, 
me popuiai j j^ practice retained jurisdiction only as to 
assemOxies . < certain offenses. 

\^E. g. perdiicllio {^treason.) 

'Forum' } QuaesHones (commissions) appointed for special cases as 

^ early as 413 B. C. 

'To try particular classes of offenses. 
Presided over 
and super- f Praetor, and 
vised by . . . J Judex quacstionis ^ (B. C. 81, 
L et seq.) 
Accuser acted witliout counsel. 



Quaestiones 
perpetuae 2. \ 



Decision rend- 



ered by con- 
silium: {indi- 
ces') + 



'Originally drawn from sena 



Prosecution 



'Postulatio. 



tors only. 

After B. C. 123 from equites, 
and later from other classes. 

Names inscribed on album 

judicum. 
^Selection for parti- 
cular trial made, 
by parties.... {-user. 

riiiforniiil complaint. 

Citatio (warrant). 

Intenogatio of accused: to narrow issues. 

inscriptio (formal cliarge) with. 

Subscriplio of accuser. 

Setting of trial (generally for tenth day following) . 

Selection of jndices. 

Accused not necessarily present (tri;U after death 
of one accused of laesae majestatis. 

Trial. .^ jjef.mit ^^^ accuser resulted in acquittal. 

■ (Of accused resulted in sentence late in day 

^Torture of witnesses permitted. ^ 

T> „■ •„ J^^^'wZmo (Ampliatio (new trial) ordered. 
Decision A cond^noA ^^^^^ ^,^,.^,^^^,^ ,,, Comperendinaiio 
\_non nquet.i ,^^^^ _,^^^^^ ^^^.^^ divided at verdict) 
^Introduced about B. C 111. 
Imposition of penalty. 
,Appeal to emperor. ' 

Mackenzie, Roman Law, pt. VI, Ch. I ; Hunter, Roman L,aw, pp. 55-s8 ; Int. to Sandars 

Justinian, pp. 60-62. 

Maine, Ancient Law, pp. 371 ct seq. Cf. proceeding syllabus, 

Abbott, Roman Political Institutions, ^ec. 96. 

Hunter, pp. 44-47- 

Id. 58 60; Mackenzie, pt. VI. Ch. II. 

Hunter, p. 1060. 

Book of Acts, Ch. XXV, 7-^^^^^,^^ Microsoft® 
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SYLLABUS OF LECTURE XXXI 



Definition; Jus perscQ-ucvdi jiidicioguoclsibidcbetur^ (right of seeking in t-oin-l wliaf 

is dne us). 

CitiJca (iirisirig under ;m-s civile). 

'Arose under jus gentium. 

(Actiones utiles (adaptations of adiones 
civiles. 



As to ori- 
gin 2 ' 



Actiones ( 



honor — 
ariae • 
(Praetor- 
ian) . . 



Classes 



I Actiones /"Purely praetorian 
[^in factum 



(Actiones 



Called also 




Special 
forms . 
(Pcipctuac: not barred by lapse of time. 



Astotime 
of .com- 
mence-S 
inent 3 . tempora- 

I les / 



Needed to be lirought within a fixed 
period. 

'"-P'^^^W^Odr^tL 

[clefuneti{5 yvs.) 



/Actio de dolo 
Actio ncfjotio- 

iiornm gcst- 

orvm. 
.Actio hypothe- 

caria. 
Actio de pe- 

cunia consli- 

tuta. 
Actio vi hono- 

rum rapto- 

rum. 
Actio dc sii- 

pcrfice. 



History< 



Classes < 



Praetorian penal actions 
not entertained after i Originally praetor's 

annus utilis J year of office. 4 

I Included only judi- 
l cial days 



(Directae; against 

As to de- 1 wrong doer per- 

fendaiit s<^ sonally 

I,, , _ . VUuder emperors (421 A. ,„ ,. . „„ 

\Noxales fPaier ^ [ Ordinary to 30 years 

ngainst J familiar. D.) nil actions limited.^ Exceptional to 40 

\Dominus \ years. 

fReal 
To enforce impersonal rfghts< Family 

^Status 

Actio piMiciana (recovery by equitable 
owner ? ) 

Actio Scrriana (hypothecaria) : to fore 
close pignus hypothcca. 

Interdictum Salviamim: to recover posses- 
sion. 

Actio Pauliana 9 to rescind fraudulent con- 
V veyance). 



/ III rem 



\Instances < 



Astochar- 
. acter, 



Ex con- 
( tractu . . 



(Liability fixed. 
juris ^ E.g. actio e 
\^ empti) 8 



fStricti juris i E.g. actio ex stipulatu. {actio 



In per- 
sonam 



I ('Liability unliquidated. 

\Bonae fidei <J More discretion allowed 
\ judge 9. 
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Ex de- 
licto . . ^ 



'Compensatory (iri perseQuendae causa 
comparatne) . 

Penal (poenae persequendae (Vtivain 

comparatae) \Populares. 

Mixed ; to recover res anfl 
, penalty. 



1 Justinian's Insliliitts, Lib. IV, 

2 Sohui, Roman Law, p.p. 2t)S-9 

3. Sohm, Roman Law, see, 54. 

4. Muirhead, Roman Law, p. 241. 

5. Mackenzie, Roman Law, p. 372 n. 2. 

6. Sohm, Reman Law, see. 52 ; Hunter, Roman Law, 

V, Chap. III. 

7. Jui5linian's Insfilutes, Lib, IV, tit, VI, 4,'>. 

8. Muirhead, Roman Law,' p. 207. 

9. Mackenzie, Roman Law, p. 371. 



tit, VI. 

Muirhead, Roman Law, p.p. 339-342. 



pp. 124-5; Mackenzie Roman Law, pt. 
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/Nature 
and effect 



I'bobatio 



'Consisted usually of facts, not opinions, i 
Bnt signatures were provable by comparison of handwriting. = 

f Testis unvs testis nullius. 
Quantum I Two witnesses required to prove any fact. 3 

l^In certain cases more (e. g. 5 (or .3 with document) to 
prove free birth.) 4 

Pondus [Tesiimonia ponderanda sunt non numeranda. 5 
(weight) (Where evidence was equally balanced, doubt given 
defendant. * 

{Ei incumhit probatio qui dicit, non qui negat. y 
As to a particular point rested vqyon him who 
failed if no proof were offered. « 
Actor required tp prove allegations of demon- 
stratio; reus those of exceptio. 9 

'Praesumptiones juris et de jure (con- 
clusive) 
Praesumptiones facti (inferences 
from facts proved. ) 

/Kegularity of legal 

proceedings. "' 
Bonn fides, '^ 
Innocence of accus- 
\Praesumptiones ed. '3 

juris (rebut- Title to wofti/ej in 
table) J possessor. "* 

'\ Payment, from 
debtor's possession 
7«/Mre (render- of credit instru- 
ed reference ment. 'S 
to judex un- Debitor non praesu- 
necessary.) mitur donare. '^ 

(.Survivorship. '^ 



'Facts presum- 
ed 'o 



< 



Unnecessary 
to provcv 



VFacts admit- 
ted ( Com/m- 
siones). '^ ' 



Admissi 



^D uring interrogaliones. 

TMust be pertinent and relevant. (H. g. to prove that Titius is 
freeborn, evidence is inadmissible that his daughter is free 

fV,. J for she would be so if her mother were) '» 
bilitys 

/Copies of documents excluded ^° (unless or- 
Must be the most iginals lost etc.) ^' 
original J Contra scriplum testimonium non scriptum testi- 

I monium non fertur " 

^Hearsay generally /Applied to self .'serving 
excluded. ^3 J statements. 

I (Ancient facts 

vExceptions<^ ^4 

l^Dying decla- 
rations. =5 
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I Hunter, Roman Law, (3d. Ed.) p. 1055. 
^ Id. p. 1059. 

3 Id. 1056-7; Mackenzie, Roman Law p. 382; Digest, Lib. XXfl, Til. V, 12; Code, Lib. iV, Tit. 

XX, 9, I- 

4 Code, Lib. IV, Tit. XX, 15, i- 

5 Mackenzie, 382. For considerations in weighing testimony, see Hunter p. 1057, Dig., Lib. XXFI, 

Tit. V, 3a. 
5 Id. p. 372; Dig. h'b. L Tit.XVtl, 125; Heine;cius, Pandects, Lib. XXII, Tit. V, sec, 14+. 

7 Dig. Lib. XXII, Tit. Ill, 2; Hunter, p. 1057; Grueber, T'/S.b AquiH:i, p. 257. 

8 Hunter, p. 1057. 

9 Id. 

10 Dig. Lib. XXtl, Tit. in, 5, I ; Hunter, I05S-C); Mackenzie, p. 385. 

II Hunter, p. 1059. 

13 Grueber Lex AquUia, p. 263 n. 

13 Coffin V, TJ. S., 156 U. S., 432, 454-5- ; 39 Law ed., 491 

14 Mackenzie, p. 385. 

15 Id. 
iS Id. 

17 Id.; French (Napoleonic) Civil Code, Arts. 720722.; California Code C. P. Se^-. 45; Piiilippr.ie 

Codec. P. Sec. 334 (37), 

18 Hunter, pp. 1003-5; Blackeldy n. 383. 

19 Hunter, p. 1053 ; Code, Lib. IV, Tit, XIX, 10. 

20 Hunter, p. 1054 ; Dig, Lib. XXII, Tit. IV, 2. 

21 Code, Lib. IV, Tit. XXI, i, 6, 7. 

23 Id. Tit. XX, I ; Mackenzie, p. 38 r. 

33 Hunter, p. 1055. 

34 Id. ; Dig., Lib. XXII, Tit. Ill, 28. 

35 ' Mascardus, De. Probatione, concl. 1080. 
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/Documents < 



ProbatI", Cox, 

TI.VUED 

iNTRUMBiVrS 
AND PrODUC- 

TroN 



("When public, regarded as the most satisfactory form of 
evidence. ' 

P oof ' -f ^^^ ^^ attesting witnesses 

1 root I ^2) ^^ comparison of handwriting 

^Accuser could not inspect defendant's docu- 
j f J ments. ^ 

inspection N jjgjjjjjj. ^q^^jj inspect creditor's books but not 

J^ vice versa. ♦ 
Generally each party required to prove his case 

without the other's help, s 
Witnesses required to produce documents unless 
^Productions self-disserving. « 

Argentarii (money-dealer.s) required to produce 
books. '■ 

f In criminal c ases must be 20. 



'Qualiflcations 



k Witness ?s 



Attendance ' 



Age 



H " 



civil 



„ above age of 



^Disqualified 



1, puberty. 

{Parties. 
Their near relatives 
Tand dependents. 
Their advocates. 
I'Convicts. 
Gladiators. 
Prostitutes. 
Adiiltres-ses. 

'Other proof 
„, 1 insufficient 

Slaves, unless j Effected 

^ themselves 

Fupilli. 

Lunatics. 

Heretics and pagans. 

But Jews competent where 
neither party was or- 
thodox. 

'Aged. 
Infirm. 

Bishops (testimony taken by an 
Exempt. <| officer) 

Magistrates. 

Those absent in public service. 
(, Soldiers. 

Required by summons issued by by judge. 
But not for more than fifteen days. 
Witness's travelling expenses paid by 
|[ party calling him. 

Depositions of absent witnesses taken by 
procuratores, 
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VExaminatiou 



fRequired after Con- 
fJusjurandum in stantine. 

judicio (oath) <^ 

ICereinoay; touching 
I, the book. 

Nemo tenetur seipsum accusare. " 
Cross-examination practiced. ^'^ 
Leading questions not favored. '3 

In civil cases allowed of 
slaves onlv. 



jQuaesiio '* 
(under torture) 



< In criminal cases allow- 
ed of any defendant 
whree other evidence 

l was insufficient. 



Mackenzie, Roman Law, p. 381. 

Hunter, Roman Law, p. 10.59; Code, Lib. IV, Tit. XXI, 20; Novellae, X1,IX, II, i. 
Hunter, p. 1059; Code, Lib. II, Tit. i, 2. 
Hunter, p. 1059 ; Code, Lib. II, Tit. I, 5, 8. 
Hnnter, p. 10.50 ; Code, Lib. IV, Tit. XX, 7. 
Hunter, p. 1059 ; Code, Lib. IV, Tit. XXI, 22. 
Hunter, p. 1059 ; Digest, Lib. II, Tit. XIII, 4, 9, 3. 
Hunter, Roman Law, pp. 1955-7 ; Mackenzie, Roman Law, p. 382-3. 
Hunter, Roman Law, p. 1060. 
Id. 

The Nation, Vol. 92, pp. 106, 103, 212. Of. U. S. v. Navarro, 3 Phil. 143, 2 Off. Gaz. 25j, dis- 
senting opinion. 
Laugdell, Equity Pleading, sec. 8. But see Wigmore, Kvidence, II, p. 109S. 
Hunter, Roman Law, p. 1060. 
Id.; Miickeldy, Roman Law, p. 385,note. 
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